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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free; 1-888-293-6498

O Email: gpoaccess@gpo.gov
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Title 3—

The President

[FR Doc. 97-16746
Filed 6-24-97; 8:45 am]
Billing code 4710-10-M

Presidential Documents

Presidential Determination No. 97-29 of June 13, 1997

Report to Congress Regarding Conditions in Burma and U.S.
Policy Toward Burma

Memorandum for the Secretary of State

Pursuant to the requirements set forth under the heading “Policy Toward
Burma” in section 570(d) of the FY 1997 Foreign Operations Appropriations
Act, as contained in the Omnibus Consolidated Appropriations Act (P.L.
104-208), a report is required every six months following enactment concern-
ing:
1) progress toward democratization in Burma,;
2) progress on improving the quality of life of the Burmese people,
including progress on market reforms, living standards, labor stand-
ards, use of forced labor in the tourism industry, and environmental
quality; and
3) progress made in developing a comprehensive, multilateral strat-
egy to bring democracy to and improve human rights practices
and the quality of life in Burma, including the development of
a dialogue between the State Law and Order Restoration Council
(SLORC) and democratic opposition groups within Burma.

You are hereby authorized and directed to transmit the attached report
fulfilling this requirement to the appropriate committees of the Congress
and to arrange for publication of this memorandum in the Federal Register.

THE WHITE HOUSE,
Washington, June 13, 1997.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—NM-165-AD; Amendment
39-10050; AD 97-13-04]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300-B2 and —B4 Series Airplanes,
Excluding Model A300-600 Series
Airplanes, Equipped With General
Electric CF6-50 Series Engines or
Pratt & Whitney JTO9D-59A Engines

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Airbus Model
A300-B2 and —B4 series airplanes, that
currently requires an inspection to
detect discrepancies of a certain thrust
reverser control lever spring; an
operational test to verify the integrity of
the flight inhibition circuit of the thrust
reverser system; and either the
correction of discrepancies or
deactivation of the associated thrust
reverser. That AD also provides for an
optional terminating action. That AD
was prompted by a report that, due to
broken and deformed thrust reverser
control lever springs, an uncommanded
movement of the thrust reverser lever to
the unlock position and a “‘reverser
unlock” amber warning occurred on one
airplane. The actions specified by that
AD are intended to detect such broken
or deformed control lever springs before
they lead to uncommanded deployment
of a thrust reverser and consequent
reduced controllability of the airplane.
This amendment requires installation of
the previously optional terminating
action in accordance with the latest
service information.

DATES: Effective July 30, 1997.

The incorporation by reference of
Airbus All Operators Telex (AOT) 78—
03, Revision 1, dated July 20, 1994, as
listed in the regulations, was approved
previously by the Director of the Federal
Register as of March 22, 1996 (61 FR
6503, February 21, 1996).

The incorporation by reference of
Airbus Service Bulletin A300-78-0015,
Revision 2, dated May 24, 1996, as
revised by Change Notice 2.A., dated
May 24, 1996, as listed in the
regulations, is approved by the Director
of the Federal Register as of July 30,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Charles Huber, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2589; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 96-04-05,
amendment 39-9517 (61 FR 6503,
February 21, 1996), which is applicable
to certain Airbus Model A300-B2 and
—B4 series airplanes, was published in
the Federal Register on March 26, 1997
(62 FR 14365). That action proposed to
supersede AD 96-04-05 to continue to
require an inspection to detect
discrepancies of a certain thrust reverser
control lever spring; an operational test
to verify the integrity of the flight
inhibition circuit of the thrust reverser
system; and either the correction of
discrepancies or deactivation of the
associated thrust reverser. That action
also proposed to require replacement of
the left and right control levers of the
thrust reverser with new control levers
equipped with new springs; this
replacement would constitute
terminating action for the inspection
and operational test requirements.

Explanation of Changes Made to the
Proposal

The FAA has revised the applicability
of the proposed AD to reference exactly
which Model A300-B2 and —B4 series
airplane are subject to the requirements
of the proposed AD. The finds that, as
the applicability of the proposed AD is
currently worded, operators could
misintrepet it. As a result of this change,
the FAA finds that Note 2 of the
proposed AD is no longer necessary.
The FAA has revised the final rule
accordingly.

Consideration of Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 21 Airbus
Model A300-B2 and —B4 series
airplanes of U.S. registry that will be
affected by this AD.

The actions that are currently
required by AD 96—04-05 take
approximately 6 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts cost approximately $55
per airplane. Based on these figures, the
cost impact of the previously required
actions on U.S. operators is estimated to
be $8,715, or $415 per airplane.

The new actions that are required by
this new AD will take approximately 5
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts will cost
approximately $1,945 per airplane.
Based on these figures, the cost impact
of the new requirements of this AD on
U.S. operators is estimated to be
$47,145, or $2,245 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
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that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9517 (61 FR
6503, February 21, 1996), and by adding
a new airworthiness directive (AD),
amendment 39-10050, to read as
follows:

97-13-04 Airbus Industrie: Amendment
39-10050. Docket 96—-NM-165—-AD.
Supersedes AD 96-04—-05, Amendment
39-9517.

Applicability: Model A300 B2-1A, B2-1C,
B2K-3C, B2-203, B4-2C, B4-103, and B4—
203 series airplanes, equipped with General
Electric CF6-50 series engines or Pratt &

Whitney JT9D-59A engine; certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect broken or deformed thrust
reverser control lever springs before they lead
to uncommanded deployment of a thrust
reverser and consequent reduced
controllability of the airplane, accomplish
the following:

Restatement of Requirements of AD 96-04—
05, Amendment 39-9517

(a) Within 500 flight hours after March 22,
1996 (the effective date AD 96—-04-05,
amendment 39-9517), perform a mechanical
integrity inspection to detect discrepancies of
the thrust reverser control lever spring
having part number (P/N) A2791294520000,
and an operational test to verify the integrity
of the flight inhibition circuit of the thrust
reverser system, in accordance with Airbus
All Operators Telex (AOT) 78-03, Revision 1,
dated July 20, 1994.

(1) If no discrepancies are detected, no
further action is required by paragraph (a) of
this AD.

(2) If the control lever spring is found
broken or out of tolerance, prior to further
flight, replace it with a new control lever
spring or deactivate the associated thrust
reverser in accordance with the AOT.

(3) If the flight inhibition circuit of the
thrust reverser system fails the operational
test, prior to further flight, determine the
origin of the malfunction, in accordance with
the AOT.

(i) If the origin of the malfunction is
identified, prior to further flight, repair the
flight inhibition circuit in accordance with
the AOT.

(ii) If the origin of the malfunction is not
identified, prior to further flight, replace the
relay having P/N 125GB or 124GB, and repeat
the operational test, in accordance with the
AOT. If the malfunction is still present, prior
to further flight, inspect and repair the wiring
in accordance with the AOT. If the
malfunction is still present following the
inspection and repair, prior to further flight,
deactivate the associated thrust reverser in
accordance with the AOT.

New Requirements of this AD

(b) Within 60 days after the effective date
of this AD, replace the left and right control
levers of the thrust reverser with new control
levers equipped with new springs, in
accordance with Airbus Service Bulletin

A300-78-0015, Revision 2, dated May 24,
1996, as revised by Change Notice 2.A., dated
May 24, 1996. After replacement, no further
action is required by this AD.

Note 2: Accomplishment of the
replacement in accordance with either the
original issue or Revision 1 of Airbus Service
Bulletin A300-78-0015 is not considered
acceptable for compliance with the
applicable action specified in this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Airbus All Operators Telex (AOT) 78—
03, Revision 1, dated July 20, 1994; and
Airbus Service Bulletin A300—78-0015,
Revision 2, dated May 24, 1996, as revised
by Change Notice 2.A., dated May 24, 1996,
which contains the following list of effective
pages:

Revision level
Page No. shown on D%tﬁ sgggm
page
Change No- | .ooooiviieeiiee, May 24,
tice 2.A. 1996.
1,3-16,19 ... | 2 i May 24,
1996.
2 e 1o, November
22, 1995.
17,18 ........... Original ........ May 17,
1995.

The incorporation by reference of Airbus
AOT 78-03, Revision 1, dated July 20, 1994,
was approved previously by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51 as of March
22,1996 (61 FR 6503, February 21, 1996).
The incorporation by reference of Airbus
Service Bulletin A300-78-0015, Revision 2,
dated May 24, 1996, as revised by Change
Notice 2.A., dated May 24, 1996, is approved
by the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Airbus
Industrie, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(f) This amendment becomes effective on
July 30, 1997.



Federal Register / Vol. 62, No. 122 / Wednesday, June 25, 1997 / Rules and Regulations

34161

Issued in Renton, Washington, on June 13,
1997.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-16106 Filed 6-24-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM-73—AD; Amendment
39-10055; AD 97-13-08]

RIN 2120-AA64
Airworthiness Directives; de Havilland

Model DHC-8-100 and —300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all de Havilland Model
DHC-8-100 and —300 series airplanes,
that currently requires an inspection to
detect discrepancies and damage of the
low fuel pressure switch adapter/
snubber (located on each engine fuel
heater), and replacement, if necessary.
That AD also requires an inspection to
detect gaps or openings in each nacelle
and engine-mounted firewall area, and
in certain weather seals in the nacelles;
and correction of discrepancies. This
amendment requires certain new
modifications to the nacelles that will
minimize the passage of flammable fluid
through the zones of the nacelle of each
engine. The actions specified by this AD
are intended to prevent the spread of
fire through these zones in the event of
an explosion during flight, and
consequent structural damage to the
airplane.

DATES: Effective July 30, 1997.

The incorporation by reference of de
Havilland Alert Service Bulletin A8-73—
14, Revision B, dated April 24, 1992, as
listed in the regulations was approved
previously by the Director of the Federal
Register as of September 8, 1992 (57 FR
37872, August 21, 1992).

The incorporation by reference of
certain other publications listed in the
regulations is approved by the Director
of the Federal Register as of July 30,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Bombardier
Regional Aircraft Division, Garratt
Boulevard, Downsview, Ontario, Canada

MB3K 1Y5. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, Engine and
Propeller Directorate, 10 Fifth Street,
Third Floor, Valley Stream, New York;
or at the Office of the Federal Register,
800 North Capitol Street, NW., Suite
700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Richard Fiesel, Aerospace Engineer,
Airframe and Propulsion Branch, ANE—
171, FAA, New York Aircraft
Certification Office, Engine and
Propeller Directorate, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581, telephone (516) 256—7504; fax
(516) 568-2716.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 92-13-11,
amendment 39-8281 (57 FR 37872,
August 21, 1992), which is applicable to
all de Havilland Model DHC-8-100 and
—300 series airplanes, was published in
the Federal Register on March 18, 1997
(62 FR 12768). That action proposed to
continue to require the actions currently
required by AD 92-13-11, and to add a
requirement that the following actions
be performed on each engine nacelle:
 Installation of new angle-gasket
assemblies on the firewalls of the lower
cowlings, and application of sealant to
gaps and openings in these areas;

» Inspection of the upper access
panels of each nacelle for the presence
and condition of weather sealing, and
application or reapplication of sealant,
if necessary;

 Inspection of the firewall areas for
gaps and openings at lap joints, between
bolts, and at carry-through fittings and
grommets; and the application of
sealant, if necessary;

* Modification of the nacelle by
replacing Camloc receptacles made of
silicon bronze with receptacles of
stainless steel;

» Application of additional sealant to
the firewall areas after the Camloc
receptacles have been replaced; and

* Replacement of the seals on the
cowling doors with improved seals.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

Support for the Proposal

The commenter supports the
proposed rule. In addition, the
commenter urges the FAA to mandate a

rapid timeline for the rework of the
compartment seals, and suggests that
the FAA consider whether the optional
terminating action for the low fuel
pressure switch adapter/snubber should
be required. The commenter suggests
that the FAA should consider a warning
system for identifying that a failure of
the system and a potential hazard exists
in the event the terminating action
remains optional.

The FAA finds that the proposed
compliance times specified in this AD
were determined to be appropriate in
light of the safety implications
addressed by this AD. However, the
FAA will consider the commenter’s
suggestions and, if warranted, may
consider additional rulemaking to
address these suggestions. No changes
have been made to this final rule in
response to the commenter’s requests.

Correction to the Proposal

The FAA has become aware of a
typographical error that appeared in
paragraph (f) of the proposal. The
modification number specified in that
paragraph appeared incorrectly as
“Modification No. 8/1996.”” Paragraph
(f) of this final rule has been revised to
correctly specify that modification
number as ‘““Modification No. 8/1966.”

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 100 de
Havilland Model DHC-8-100 and —300
series airplanes of U.S. registry that will
be affected by this AD.

Each inspection of the low fuel
pressure switch adapter/snubber that is
currently required by AD 92-13-11
takes approximately 4 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of this
currently required inspection on U.S.
operators is estimated to be $24,000, or
$240 per airplane, per inspection.

The inspection for gaps or openings in
each nacelle, engine-mounted firewall
area, and certain nacelle weather seals
that is currently required by AD 92—-13—
11 takes approximately 12 work hours
per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of this currently required inspection on



34162

Federal Register / Vol. 62, No. 122 / Wednesday, June 25, 1997 / Rules and Regulations

U.S. operators is estimated to be
$72,000, or $720 per airplane.

The installation of new angle-gasket
assemblies that is required by this new
AD will take approximately 2 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
Required parts will be provided by the
manufacturer at no cost to operators.
Based on these figures, the cost impact
of this installation on U.S. operators is
estimated to be $12,000, or $120 per
airplane.

The inspection of the upper access
panels and firewalls of both nacelles,
and the application of labels, that is
required by this new AD will take
approximately 7 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$43 per airplane. Based on these figures,
the cost impact of this inspection and
application of labels on U.S. operators is
estimated to be $46,300, or $463 per
airplane.

The replacement of the Camloc
receptacles with improved receptacles
that is required by this new AD will take
approximately 8 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$15 per airplane. Based on these figures,
the cost impact of this replacement on
U.S. operators is estimated to be
$49,500, or $495 per airplane.

The inspection and application of
additional sealant to the firewalls of the
nacelles that is required by this new AD
will take approximately 4 work hours
per airplane to accomplish, at an
average labor rate of $60 per work hour.
The cost of required parts is estimated
to be minimal. Based on these figures,
the cost impact of this inspection and
application of sealant on U.S. operators
is estimated to be $24,000, or $240 per
airplane.

The replacement of the seals on the
cowling doors that is required by this
new AD will take approximately 4 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
Required parts will be provided at no
cost to operators, or will cost $1,270,
depending on the kit required. Based on
these figures, the cost impact of this
replacement on U.S. operators is
estimated to be between $24,000 and
$151,000, or between $240 and $1,510
per airplane, depending on the kit
required.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish

those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8281 (57 FR
37872, August 21, 1992), and by adding
a new airworthiness directive (AD),
amendment 39-10055, to read as
follows:

97-13-08 De Havilland, Inc.: Amendment
39-10055. Docket 96—NM-73-AD.
Supersedes AD 92-13-11, Amendment
39-8281.

Applicability: All Model DHC-8-100 and
—300 series airplanes, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability

provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (h) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the spread of fire through the
zones of each nacelle, in the event of an
explosion during flight, and consequent
structural damage to the airplane, accomplish
the following:

Note 2: The requirements of paragraphs (a)
and (b) of this AD are restatements of the
same paragraphs that appeared in AD 92-13—
11, amendment 39-8281. These paragraphs
require no additional action by operators
who have already completed the specified
actions.

(a) For airplanes having serial numbers 3
through 248, inclusive, on which
Modification No. 8/1208 has not yet been
accomplished, accomplish the following:

(1) Within 30 days after September 8, 1992
(the effective date of AD 92-13-11,
amendment 39-8281), remove and inspect
the low fuel pressure switch adapter/snubber
located on each engine fuel heater for damage
to threads, indication of over-torque, and for
proper seating, in accordance with the
accomplishment instructions of de Havilland
Alert Service Bulletin A8-73-14, Revision B,
dated April 24, 1992. If the adapter/snubber
is damaged or if evidence of over-torque is
present, prior to further flight, replace the
adapter/snubber with a serviceable part, in
accordance with that service bulletin.

(2) Thereafter, at any time in which the low
fuel pressure switch adapter/snubber
assembly is removed, accomplish the
inspection of the assembly as described in
paragraph (a)(1) of this AD.

(3) Installation of Modification 8/1208, in
accordance with de Havilland Service
Bulletin 8-28-15, Revision A, dated April 17,
1992, constitutes terminating action for the
inspections required by paragraphs (a)(1) and
(@)(2) of this AD.

(b) For all Model DHC-8-100 and —300
series airplanes: Within 30 days after
September 8, 1992 (the effective date of AD
92-13-11, amendment 39-8281), accomplish
the procedures specified in paragraphs (b)(1)
and (b)(2) of this AD.

(1) Inspect the nacelle vertical firewall
section, firewall extension, and engine
mounted firewall (reference: Maintenance
Manual section 71-30-00) for gaps and
openings that could permit flammable fluid
to pass through. Gaps and openings may be
found at lap joints, between bolts, and at
carry-through fittings and grommets. If gaps
are found, prior to further flight, seal the gaps
using PR812, Pro-Seal 700, or other approved
firewall sealants (reference: Maintenance
Manual section 20-21-20). Allow the sealant
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to cure for at least 4 hours prior to further
flight.

(2) Inspect access panels 419AT and
429AT as specified in DHC-8 Maintenance
Manual [section 40-10, pages 12 and 14
(reference: Illustrated Parts Catalog 54—30—
00, Figure 5, Items 410 and 420)] for the
presence and condition of the weather seal in
the gap between the panels and the adjacent
structure. If the gap is not sealed, prior to
further flight, seal the panels using PR1422,
PR1435, or other sealant specified in the
DHC-8 Maintenance Manual, section 20-21—
16. A release agent, applied prior to sealing,
also may be used as specified in DHC-8
Maintenance Manual, section 20-21-19.
Allow the sealant or release agent to cure for
at least 4 hours, prior to further flight.

(c) For airplanes having serial numbers 3
through 137, inclusive, on which
Modification No. 8/1126 has not been
installed: Within 1 year after the effective
date of this AD, seal the firewall of the lower
cowling of each engine by installing angle-
gasket assemblies and applying sealant, in
accordance with de Havilland Service
Bulletin 8-54-12, dated January 27, 1989.

(d) For airplanes having serial numbers 003
through 331, inclusive, on which
Modification No. 8/1885 has not been
installed: Within 1 year after the effective
date of this AD, accomplish the procedures
specified in paragraphs (d)(1), (d)(2), and
(d)(3) of this AD in accordance with de
Havilland Service Bulletin S.B. 8-54-25,
Revision ‘A,’ dated July 29, 1994.

(1) Inspect the vertical firewall section,
firewall extension, and engine-mounted
firewall of the upper structure of each
nacelle, including the lap joints between
bolts and at carry-through fittings and
grommets, to detect gaps and openings
through which flammable fluid could pass,
in accordance with the service bulletin. If
any gap or opening is detected, prior to
further flight, seal the gap or opening, in
accordance with the service bulletin.

(2) Inspect the upper access panels of each
nacelle to detect the presence and condition
of sealant in any gap between each panel and
its adjacent structure, in accordance with the
service bulletin. If there is no sealant or the
sealant is discrepant, prior to further flight,
apply or replace sealant, as applicable, in
accordance with the service bulletin.

(3) Apply exterior labels and protective
coatings to each access panel of the left and
right nacelle in accordance with the service
bulletin.

(e) For airplanes having serial numbers 003
through 332, inclusive, on which
Modification No. 8/1887 has not been
installed: Within 1 year after the effective
date of this AD, replace the Camloc
receptacles in each nacelle with stainless
steel receptacles, and apply additional
sealant to the firewall of each nacelle, in
accordance with de Havilland Service
Bulletin S.B. 8-54-30, Revision ‘B,’ dated
February 5, 1993.

(f) For airplanes having serial numbers 003
through 357, inclusive, on which
Modification No. 8/1966 has not been
installed: Within 1 year after the effective
date of this AD, inspect the forward and
rearward faces of the firewall, firewall

extension, and engine mounted firewall of
the lower structure of each nacelle for any
gap or opening at lap joints, between bolts,
and at carry-through fittings and grommets
through which flammable fluid could pass,
in accordance with de Havilland Service
Bulletin S.B. 8-54-31, dated March 8, 1994.
If any gap or opening is detected, prior to
further flight, apply sealant in accordance
with the service bulletin.

(g9) For airplanes having serial numbers 003
through 369, inclusive, on which
Modification No. 8/2001 has not been
installed: Within 1 year after the effective
date of this AD, replace the existing seals on
the cowling doors of each nacelle with
improved seals, in accordance with de
Havilland Service Bulletin S.B. 8-71-19,
Revision ‘B,’ dated February 24, 1995.

(h) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Engine and Propeller Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(i) The actions shall be done in accordance
with de Havilland Alert Service Bulletin A8—
73-14, Revision B, dated April 24, 1992; de
Havilland Service Bulletin 8-54-12, dated
January 27, 1989; de Havilland Service
Bulletin S.B. 8-54-25, Revision ‘A’, dated
July 29, 1994; de Havilland Service Bulletin
S.B. 8-54-30, Revision ‘B’, dated February 5,
1993; de Havilland Service Bulletin S.B. 8—
54-31, dated March 8, 1994; and de
Havilland Service Bulletin S.B. 8-71-19,
Revision ‘B’, dated February 24, 1995. The
incorporation by reference of de Havilland
Alert Service Bulletin A8-73-14, Revision B,
dated April 24, 1992, was approved
previously by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51 as of September 8, 1992
(57 FR 37872, August 21, 1992). The
incorporation by reference of the other
publications listed in the regulations was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Bombardier, Inc., Bombardier Regional
Aircraft Division, Garratt Boulevard,
Downsview, Ontario, Canada M3K 1Y5.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, New York Aircraft Certification Office,
Engine and Propeller Directorate, 10 Fifth
Street, Third Floor, Valley Stream, New York;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(k) This amendment becomes effective on
July 30, 1997.

Issued in Renton, Washington, on June 16,
1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-16270 Filed 6-24-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-SW-35-AD; Amendment
39-10056; AD 97-13-09]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Helicopter Systems Model
MD-900 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to McDonnell Douglas
Helicopter Systems (MDHS) Model MD—
900 helicopters. This action requires
applying specified serial numbers to the
left and right vertical stabilizer control
system (VSCS) bellcrank assemblies, the
forward and aft deck-fitting assemblies,
and the mid-forward and mid-aft truss
strut assemblies; and establishes new
life limits for the non-rotating
swashplate assembly, the collective
drive link assembly, and the self-
aligning, spherical/slider main rotor
bearing. This amendment is prompted
by additional manufacturer’s analysis
which indicates a need for the reduction
of the life limit on several parts and the
addition of non-serialized parts to the
life-limited parts list. The actions
specified in this AD are intended to
establish a life limit for various parts
and reduce the current life limit on
other parts.

DATES: Effective July 10, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 10,
1997.

Comments for inclusion in the rules
docket must be received on or before
August 25, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 96—-SW-35-AD, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.
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The service information referenced in
this AD may be obtained from
McDonnell Douglas Helicopter Systems,
Technical Publications, Bldg. 530/B11,
5000 E. McDowell Road, Mesa, Arizona
85205-9797. This information may be
examined at the FAA, Office of the
Assistant Chief Counsel, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas
76137; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Greg DiLibero, Aerospace Engineer,
Airframe Branch, Los Angeles Aircraft
Certification Office, FAA, 3960
Paramount Boulevard, Lakewood,
California 90712, telephone (562) 627—
5231, fax (562) 627-5210.

SUPPLEMENTARY INFORMATION: This
amendment adopts a new AD that is
applicable to MDHS Model MD-900
helicopters. For Model MD-900
helicopters with serial numbers (S/N)
0002 through 0012, this action requires
applying serial numbers to the mid-
forward truss assembly, part number (P/
N) 900F2401200-102, and the forward
and aft deck-fitting assemblies, P/N
900F2401500-103 and P/N
900F2401600-103. For Model MD-900
helicopters with S/N 0002 through
0048, this action requires applying S/
N’s to the VSCS bellcrank assemblies,
part number (P/N) 900F2341712-101 or
P/N 900FP341712-103, and the mid-aft
truss strut assembly, P/N 900F2401300—
103. For all Model MD-900 helicopters,
this action reduces the life limits for the
non-rotating swashplate assembly, P/N
900C2010192-105, —-107, —-109, or —111,
from 8,300 hours time-in-service (TIS)
to 554 hours TIS; the collective drive
link assembly, P/N 900C2010207-101,
from 3,900 hours TIS to 1,480 hours
TIS; the self-aligning, spherical/slider
main rotor bearing, P/N 900C3010042—
103, from 2,100 hours TIS to 480 hours
TIS; and the VSCS bellcrank assembly,
P/N 900FP341712-103, and bellcrank
arm, P/N 900F2341713-101, (used in
the VSCS bellcrank assembly, P/N
900F2341712-101) from no life limit to
2,700 hours TIS. This amendment is
prompted by additional manufacturer’s
analysis which indicates a need for the
reduction of the life limit on several
parts and the addition of non-serialized
parts to the life-limited parts list. The
actions specified in this AD are
intended to establish a life limit for
various parts and reduce the current life
limit on other parts.

The FAA has reviewed McDonnell
Douglas Helicopter Systems Service
Bulletin No. SB900-039, Revision 2,
dated March 12, 1997, which describes

procedures for applying the serial
numbers to the life-limited parts.

Since an unsafe condition has been
identified that is likely to exist or
develop on other MDHS Model MD-900
helicopters of the same type design, this
AD is being issued to establish a life
limit for various parts and reduce the
current life limit on other parts. This AD
requires applying specified serial
numbers to the left and right VSCS
bellcrank assemblies, P/N
900F2341712-101 or P/N
900FP341712-103; to the mid-forward
and mid-aft truss strut assemblies, P/N
900F2401200-102 and P/N
900F2401300-103; and to the forward
and aft deck-fitting assemblies, P/N
900F2401500-103 and P/N
900F2401600-103. This AD also
reduces the life limits for the non-
rotating swashplate assembly, P/N
900C2010192-105, —-107, —109, or —111,
from 8,300 hours TIS to 554 hours TIS;
the collective drive link assembly, P/N
900C2010207-101, from 3,900 hours
TIS to 1,480 hours TIS; the self-aligning,
spherical/slider main rotor bearing, P/N
900C3010042-103, from 2,100 hours
TIS to 480 hours TIS; and the VSCS
bellcrank assembly, P/N 900FP341712—
103, and the bellcrank arm, P/N
900F2341713-101, (used in the VSCS
bellcrank assembly, P/N 900F2341712—
101) from no life limit to 2,700 hours
TIS. The serial numbers for the VSCS
bellcrank assemblies, the mid-forward
and mid-aft truss assemblies, and the
forward and aft deck-fitting assemblies
are specified in and are required to be
accomplished in accordance with the
service bulletin described previously.
The serial numbers specified in the
service bulletin shall be applied
adjacent to the existing P/N’s. Some
Model MD—-900 helicopters that are
currently in service are equipped with
helicopter control system parts that are
approaching the new, lower life limits.
Failure of any of these parts could result
in loss of control of the helicopter. Due
to the criticality of the components of
the helicopter control system, this AD is
being issued in the form of an
immediately-adopted final rule with
request for comments.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity

for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket No. 96-SW-35-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “*significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
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and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 97-13-09 McDonnell Douglas
Helicopter Systems: Amendment 39—
10056. Docket No. 96—SW-35-AD.

Applicability: Model MD-900 helicopters,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (d) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To establish a life limit for various parts
and reduce the current life limit on other
parts, accomplish the following:

(a) Within 100 hours time-in-service (TIS)
after the effective date of this AD:

(1) For Model MD—-900 helicopters with
serial number (S/N) 0002 through 0012,
apply serial numbers to the mid-forward
truss assembly, P/N 900F2401200-102, and
the forward and aft deck-fitting assemblies,
P/N 900F2401500-103 and P/N
900F2401600-103.

(2) For Model MD—-900 helicopters with
S/N 0002 through 0048, apply S/N’s to the
left and right vertical stabilizer control
system (VSCS) bellcrank assemblies, P/N

900F2341712-101 or P/N 900FP341712-103,
and the mid-aft truss strut assembly, P/N
900F2401300-103.

(3) Apply the S/N’s as specified in
paragraphs (a)(1) and (a)(2) of this AD
adjacent to the existing P/N’s, and in
accordance with the Accomplishment
Instructions of McDonnell Douglas
Helicopter Systems Service Bulletin No.
SB900-039, Revision 2, dated March 12,
1997.

(b) Before further flight, remove from
service:

(1) The non-rotating swashplate assembly,
P/N 900C2010192-105, —107, —109, or —111,
on or before attaining 554 hours TIS.

(2) The collective drive link assembly,

P/N 900C2010207-101, on or before attaining
1,480 hours TIS.

(3) The self-aligning, spherical/slider main
rotor bearing, P/N 900C3010042-103, on or
before attaining 480 hours TIS.

(4) The VSCS bellcrank assembly, P/N
900FP341712-103, and bellcrank arm, P/N
900F2341713-101 (used in the VSCS
bellcrank assembly, P/N 900F2341712-101),
on or before attaining 2,700 hours TIS.

(c) This AD revises the Airworthiness
Limitations section of the maintenance
manual by establishing new retirement lives
for these parts.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Los Angeles Aircraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(f) The modification shall be done in
accordance with McDonnell Douglas
Helicopter Systems Bulletin No. SB900-039,
Revision 2, dated March 12, 1997. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
McDonnell Douglas Helicopter Systems,
Technical Publications, Bldg. 530/B11, 5000
E. McDowell Road, Mesa, Arizona 85205—
9797. Copies may be inspected at the FAA,
Office of the Assistant Chief Counsel, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas; or at the Office of the Federal Register,
800 North Capitol Street, NW., Suite 700,
Washington, DC.

(9) This amendment becomes effective on
July 10, 1997.

Issued in Fort Worth, Texas, on June 17,
1997.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 97-16568 Filed 6—24-97; 8:45 am]
BILLING CODE 4910-13-U

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

Alternative Method of Compliance With
Requirements for Delivery and
Retention of Monthly, Confirmation
and Purchase-and-Sale Statements;
Correction

AGENCY: Commodity Futures Trading
Commission.

ACTION: Correction to an Advisory.

SUMMARY: This document contains a
correction to the Advisory that was
published on Tuesday, June 10, 1997
(62 FR 31507). The Advisory related to
delivery by futures commission
merchants (“FCMs”’) of confirmation,
purchase-and-sale and monthly
statements by means of electronic media
and related recordkeeping requirements.
The correction clarifies potential
confusion in connection with the
Commodity Futures Trading
Commission’s (*‘Commission’s’)
definition of “‘eligible customer” for
purposes of the Advisory.

EFFECTIVE DATE: June 25, 1997.

FOR FURTHER INFORMATION CONTACT:
Susan C. Ervin, Deputy Director/Chief
Counsel; Lawrence B. Patent, Associate
Chief Counsel; or Natalie A. Markman,
Attorney-Advisor, Division of Trading
and Markets, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, N.W.,
Washington, DC 20581. Telephone:
(202) 418-5450.

SUPPLEMENTARY INFORMATION: On June
10, 1997, the Commission published an
Advisory issuing guidance to FCMs
concerning alternative methods of
compliance by FCMs with requirements
in Commission Rules 1.33 and 1.46
pertaining to the delivery of specified
customer account documents and
requirements for recordkeeping in
Commission Rule 1.31. The Commission
defined an “‘eligible customer,” for
purposes of the Advisory, to include
any person who is an “‘institutional
customer,” as ““currently”” defined by
Federal Reserve Board (“FRB’’) Rule
225.2(g).* The Advisory included a list
of the persons included in the Rule

112 CFR 225.2(q) (1996).
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225.2(g) definition 2 but, in an effort to
eliminate any possible confusion, the
Commission makes the following
correction: In the Federal Register
published June 10, 1997, on page 31509,
in the third column, in paragraph (2),
replace “‘as currently defined by FRB
Rule 225.2(g)”” with *‘as defined by FRB
Rule 225.2(g) on April 20, 1997.”

Issued in Washington, D.C. on June 20,
1997 by the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 97-16625 Filed 6-24-97; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 310, 314, and 600
[Docket No. 96N—-0108]

Postmarketing Expedited Adverse
Experience Reporting for Human Drug
and Licensed Biological Products;
Increased Frequency Reports

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations on expedited reporting of
postmarketing adverse experiences to
revoke the requirement for increased
frequency reports as expedited reports
for human drug and licensed biological
products. This action, which is part of
the President’s regulatory reinvention
initiative, is based on FDA’s
determination that expedited increased
frequency reports have not contributed
to the timely identification of safety
problems requiring regulatory action
and are no longer necessary for FDA
surveillance of postmarketing adverse
experiences. This action is intended to

2The following were “institutional customers”
under the FRB rule:

(1) a bank (acting in an individual or fiduciary
capacity), savings and loan association, insurance
company, investment company registered under the
ICA, or corporation, partnership, proprietorship,
organization or institutional entity with a net worth
exceeding $1,000,000;

(2) an employee benefit plan with assets
exceeding $1,000,000, or whose investment
decisions are made by a bank, insurance company
or investment adviser registered under the
Investment Advisers Act of 1940;

(3) a natural person whose net worth (or joint net
worth with a spouse) exceeds $1,000,000;

(4) a broker-dealer or option trader registered
under the SEA, or other securities, investment or
banking professional; or

(5) an entity whose equity owners are
institutional customers.

streamline postmarketing expedited
reporting of adverse experiences for
human drug and licensed biological
products. This action will not affect the
requirement for expedited reporting of
all serious, unexpected adverse
experiences.

EFFECTIVE DATE: July 25, 1997.

FOR FURTHER INFORMATION CONTACT:

For information concerning human
drug products: Audrey A. Thomas,
Center for Drug Evaluation and
Research (HFD-7), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-594—
5625.

For information concerning human
licensed biological products: Marcel
E. Salive, Center for Biologics
Evaluation and Research (HFM—
220), Food and Drug
Administration, 1401 Rockville
Pike, suite 200S, Rockville, MD
20852-1448, 301-827-3974.

SUPPLEMENTARY INFORMATION:

I. Background

Under current 88 310.305(c)(4),
314.80(c)(1)(ii) and (c)(1)(iii), and
600.80(c)(1)(ii) and (c)(1)(iii) (21 CFR
310.305(c)(4), 314.80(c)(1)(ii) and
(c)(1)(iii), and 600.80(c)(1)(ii) and
(c)(1)(iii)), applicants, manufacturers,
packers, and distributors, including
licensed manufacturers and other
manufacturers of biological products,
are required to review periodically the
frequency of reports of adverse
experiences that are both serious and
expected and reports of therapeutic
failure (lack of effect), regardless of
source, and report any significant
increase in frequency as soon as
possible but in any case within 15
working days of determining that a
significant increase in frequency exists.
An increased frequency exists if the
adjusted reporting for the reporting
interval is at least two times greater than
the adjusted reporting for the
comparison interval (previous reporting
interval). These regulations were issued
by FDA to ensure that applicants,
manufacturers, packers, and
distributors, including licensed
manufacturers and other manufacturers
of biological products, identify increases
in the incidence of serious, labeled
adverse experiences that are not
anticipated from premarketing clinical
trials and that occur with changes in
medical practice, such as using a drug
or biological product in higher risk
populations, at higher dosages, or
concomitantly with other drugs or
biological products causing interactions.

In the Federal Register of October 28,
1996 (61 FR 55602), FDA proposed to

amend its postmarketing expedited
adverse experience reporting regulations
to revoke the requirement for expedited
increased frequency reports in
§§310.305(c)(4), 314.80(c)(1)(ii) and
(c)(1)(iii), and 600.80(c)(1)(ii) and
(c)(1)(iii), and to revoke the definition of
“increased frequency” in
§8310.305(b)(5), 314.80(a), and
600.80(a). As explained in the proposal,
FDA determined that increased
frequency reports rarely prompted
regulatory action during the time that
the agency received such reports, and
the reports proved to be of little value

in identifying increased incidences of
serious, labeled experiences. This action
does not affect the requirement for
expedited reporting of all serious,
unexpected adverse experiences.
Applicants, manufacturers, packers, and
distributors, including licensed
manufacturers and other manufacturers
of biological products, must continue to
submit 15-day Alert reports and
followup reports for serious, unexpected
events, as required under 88 310.305(c),
314.80(c), 314.98, and 600.80(c).

I1. Rationale

Several factors have contributed to
FDA'’s decision to revoke the
requirement for expedited increased
frequency reports. Key factors include:
(1) Safety problems that have been the
subject of these reports could have been
detected in other safety reports, (2) the
reliability of increased frequency reports
is limited, and (3) this action is
consistent with recent international
efforts to harmonize reporting
requirements. These factors are
discussed in more detail in the
following paragraphs.

Only a small number of drug/
biological product safety problems
where expedited increased frequency
reports played a role in risk assessment
have resulted in regulatory action. In
each case, the safety problems could
have been detected in other safety
reports required by FDA such as
periodic adverse experience reports,
field alert reports, or annual reports.
FDA has found that expedited
postmarketing adverse experience
reporting systems are best used to
identify rare, unexpected adverse drug
reactions such as aplastic anemia,
hepatic necrosis, renal failure, or
anaphylaxis that were not detected in
preclinical studies or clinical trials
during drug development.

The reliability of increased frequency
reports is limited because of the
difficulty in accurately estimating
incidence rates. Increased frequency
information is derived from incidence
rates, which are estimated by dividing
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the number of adverse experiences by
the number of persons exposed to a drug
or biological product. Reporters
compare incidence rates estimated for
the reporting interval with rates
estimated for the previous reporting
interval. However, a number of
uncertainties contribute to the
unreliability of incidence rates. For
example, health care providers do not
report all adverse experiences or may
report them to the sponsor many
months after they became aware of
them. The number of persons exposed
to a drug or biological product during a
reporting period is not precisely known;
it is only estimated based on sales or
production data. The lag time between
production or sales by the manufacturer
and consumption by patients can vary,
adding further distortion to comparisons
between reporting periods. Finally,
because of incomplete data and the
uncertainty caused by the underlying
illness, indication, or other drug
exposures, adverse experience reports
may be attributed to a drug or biological
product even though it may not
necessarily have caused the adverse
experience.

FDA's decision to revoke the
requirement for expedited increased
frequency reports is also consistent with
recent international harmonization
initiatives. In the Federal Register of
October 27, 1994 (59 FR 54046), FDA
proposed amending, among other
things, its regulations for periodic
postmarketing reporting of adverse
experiences for human drug and
licensed biological products based on
recommendations developed by the
World Health Organization’s Council for
International Organizations of Medical
Sciences (CIOMS) Working Group II.
The revised regulations would include a
section for overall safety evaluation that
would contain a critical analysis and
full discussion of the safety information
provided in the periodic report as it
pertains to a number of matters,
including increased frequencies of
known toxicity. Recently, the
International Conference on
Harmonisation of Technical
Requirements for Registration of
Pharmaceuticals for Human Use (ICH)
developed, based on the CIOMS 1I
proposals, a final guideline for periodic
reporting entitled ““Clinical Safety Data
Management: Periodic Safety Update
Reports for Marketed Drugs.” The
guideline, published in the Federal
Register of May 19, 1997 (62 FR 27470),
recommends that the overall safety
evaluation section of periodic safety
update reports highlight any new
information on increased frequencies of

known adverse drug reactions,
including comments on whether it is
believed that these data reflect a
meaningful change in adverse drug
reaction occurrences. Under this
guideline, regulatory authorities will be
able to obtain reports of increased
frequencies from periodic reports. FDA
plans to finalize its proposed
amendments to the periodic
postmarketing safety reporting
regulations in a future issue of the
Federal Register. These amendments
will be based on the CIOMS and ICH
recommendations.

111. Comments on the Proposed Rule

The agency received five comments
from industry and the public. All of the
comments supported FDA'’s decision to
revoke the requirement for expedited
increased frequency reports, stating that
these reports have not contributed to
timely identification of safety problems
requiring regulatory action, nor to
information for physicians or patient
care. All of the comments expressed the
belief that because serious and
unexpected reports of adverse
experiences are investigated and
reported under the 15-day Alert report
requirement and because overall safety
and adverse experience data are
summarized in periodic reports, FDA’s
action to revoke the requirement of
increased frequency reports will result
in the elimination of resource intensive
procedures and provide industry with
more time to focus on evaluation of
serious and unexpected adverse drug
experiences and other important
medical product events.

IV. Environmental Impact

The agency has determined under 21
CFR 25.24(a)(8) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

V. Paperwork Reduction Act of 1995

This final rule does not require
information collections and, thus, is not
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(Pub. L. 104-13).

VI. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is

necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is consistent
with the regulatory philosophy and
principles identified in the Executive
Order. In addition, the final rule is not

a significant regulatory action as defined
by the Executive Order and so is not
subject to review under the Executive
Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because this final rule will
simplify and streamline current
requirements, the Commissioner of
Food and Drugs certifies that the final
rule will not have a significant
economic impact on a substantial
number of small entities. Therefore,
under the Regulatory Flexibility Act, no
further analysis is required.

List of Subjects

21 CFR Part 310

Administrative practice and
procedure, Drugs, Labeling, Medical
devices, Reporting and recordkeeping
requirements.

21 CFR Part 314

Administrative practice and
procedure, Confidential business
information, Drugs, Reporting and
recordkeeping requirements.

21 CFR Part 600

Biologics, Reporting and
recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, the Public
Health Service Act, and under authority
delegated to the Commissioner of Food
and Drugs, 21 CFR parts 310, 314, and
600 are amended as follows:

PART 310—NEW DRUGS

1. The authority citation for 21 CFR
part 310 continues to read as follows:

Authority: Secs. 201, 301, 501, 502, 503,
505, 506, 507, 512-516, 520, 601(a), 701, 704,
705, 721 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 331, 351, 352,
353, 355, 356, 357, 360b—360f, 360j, 361(a),
371, 374, 375, 379¢); secs. 215, 301, 302(a),
351, 354-360F of the Public Health Service
Act (42 U.S.C. 216, 241, 242(a), 262, 263b—
263n).

2. Section 310.305 is amended by
revising paragraph (a), by removing
paragraph (b)(5), by removing paragraph
(c)(4), by redesignating paragraphs (c)(5)
and (c)(6) as paragraphs (c)(4) and (c)(5),
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respectively, by revising the first
sentence of newly redesignated
paragraph (c)(4), and by revising
paragraph (f)(1) to read as follows:

§310.305 Records and reports concerning
adverse drug experiences on marketed
prescription drugs for human use without
approved new drug applications.

(a) Scope. FDA is requiring
manufacturers, packers, and distributors
of marketed prescription drug products
that are not the subject of an approved
new drug or abbreviated new drug
application to establish and maintain
records and make reports to FDA of all
serious, unexpected adverse drug
experiences associated with the use of
their drug products.

* * * * *

(C) * K *

(4) To avoid unnecessary duplication
in the submission of, and followup to,
reports required in this section, a
packer’s or distributor’s obligations may
be met by submission of all reports of
serious adverse drug experiences to the
manufacturer of the drug product. * * *
* * * * *

(f) Recordkeeping. (1) Each
manufacturer, packer, and distributor
shall maintain for a period of 10 years
records of all adverse drug experiences
required under this section to be
reported, including raw data and any
correspondence relating to the adverse
drug experiences, and the records
required to be maintained under
paragraph (c)(4) of this section.

* * * * *

PART 314—APPLICATIONS FOR FDA
APPROVAL TO MARKET A NEW DRUG
OR AN ANTIBIOTIC DRUG

3. The authority citation for 21 CFR
part 314 continues to read as follows:

Authority: Secs. 201, 301, 501, 502, 503,
505, 506, 507, 701, 704, 721 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 321,
331, 351, 352, 353, 355, 356, 357, 371, 374,
379).

4. Section 314.80 is amended by
removing the definition for Increased
frequency in paragraph (a), by removing
paragraph (c)(1)(ii), by redesignating
paragraphs (c)(1)(iii) and (c)(1)(iv) as
paragraphs (c)(1)(ii) and (c)(1)(iii),
respectively, by revising the first two
sentences in the introductory text of
newly redesignated paragraph (c)(1)(ii),
by removing the last sentence in
paragraph (d)(1), by revising paragraph
(A(1), and by revising the last sentence
in paragraph (l) to read as follows:

§314.80 Postmarketing reporting of
adverse drug experiences.
* * * * *

* X *

gi)) * X *

(ii) The requirements of paragraph
(c)(1)(i) of this section, concerning the
submission of 15-day Alert reports, shall
also apply to any person (other than the
applicant) whose name appears on the
label of an approved drug product as a
manufacturer, packer, or distributor.
However, to avoid unnecessary
duplication in the submission to FDA
of, and followup to, reports required by
paragraph (c)(1)(i) of this section,
obligations of a nonapplicant may be
met by submission of all reports of
serious adverse drug experiences to the
applicant. * * *

* * * * *

(f) Reporting Form FDA-1639. (1)
Except as provided in paragraph (f)(3) of
this section, the applicant shall
complete a Form FDA-1639 (Adverse
Reaction Report) for each report of an
adverse drug experience.

* * * * *

() * * * For purposes of this
provision, the term “applicant’ also
includes any person reporting under
paragraph (c)(1)(ii) of this section.

*

* * * *

PART 600—BIOLOGICAL PRODUCTS:
GENERAL

5. The authority citation for 21 CFR
part 600 continues to read as follows:

Authority: Secs. 201, 501, 502, 503, 505,
510, 519, 701, 704 of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 321, 351, 352,
353, 355, 360, 360i, 371, 374); secs. 215, 351,
352, 353, 361, 2125 of the Public Health
Service Act (42 U.S.C. 216, 262, 263, 26343,
264, 300aa-25).

6. Section 600.80 is amended by
removing the definition for Increased
frequency in paragraph (a), by removing
paragraph (c)(1)(ii), by redesignating
paragraphs (c)(1)(iii) and (c)(2)(iv) as
paragraphs (c)(1)(ii) and (c)(1)(iii),
respectively, by revising the first
sentence in the introductory text of
newly redesignated paragraph (c)(1)(ii),
by removing the last sentence in
paragraph (d)(1), by revising paragraph
(f)(1), and by revising the last sentence
in paragraph (m) to read as follows:

§600.80 Postmarketing reporting of
adverse experiences.
* * * * *

* X *

Ei% * X *

(if) The requirements of paragraph
(c)(2)(i) of this section, concerning the
submission of 15-day Alert reports, shall
also apply to any person other than the
licensed manufacturer of the final
product whose name appears on the
label of a licensed biological product as

a manufacturer, packer, distributor,
shared manufacturer, joint
manufacturer, or any other participant

involved in divided manufacturing.
* X *

* * * * *

(f) Reporting forms. (1) Except as
provided in paragraph (f)(3) of this
section, the licensed manufacturer shall
complete the reporting form designated
by FDA (FDA-3500A, or, for vaccines,
a VAERS form) for each report of an
adverse experience.

* * * * *

(m) * * * For purposes of this
provision, this paragraph also includes
any person reporting under paragraph
(c)(1)(ii) of this section.

Dated: June 19, 1997.

William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 97-16684 Filed 6—20-97; 3:54 pm]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Gentamicin Sulfate Oral Solution

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Med-Pharmex, Inc. The ANADA
provides for the use of gentamicin
sulfate oral solution for the control and
treatment of colibacillosis in weanling
swine and for the control and treatment
of swine dysentery caused by
Treponema hyodysenteriae.

EFFECTIVE DATE: June 25, 1997.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-827-0209.
SUPPLEMENTARY INFORMATION: Med-
Pharmex, Inc., 2727 Thompson Creek
Rd., Pomona, CA 91767, has filed
ANADA 200-190, which provides for
the control and treatment of
colibacillosis in weanling swine caused
by strains of Escherichia coli sensitive
to gentamicin, and for the control and
treatment of swine dysentery associated
with T. hyodysenteriae.
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ANADA 200-190 is approved as a
generic copy of Schering-Plough Animal
Health’s Garasind (gentamicin sulfate)
oral solution in NADA 91-191. The
ANADA is approved as of May 27, 1997,
and the regulations are amended in 21
CFR 520.1044a(b) to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.24(d)(2)(i) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

§520.1044a [Amended]

2. Section 520.1044a Gentamicin
sulfate oral solution is amended in
paragraph (b) by removing “No.
000061” and adding in its place “Nos.
000061 and 051259".

Dated: June 12, 1997.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.
[FR Doc. 97-16686 Filed 6—-24-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF JUSTICE

28 CFR Part 16
[AAG/A Order No. 137-97]

Exemption of Records Systems Under
the Privacy Act

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: The Department of Justice is
exempting a Privacy Act system of
records from subsections (c) (3) and (4);
(d); (e) (1), (2), (3), (5) and (8); and (g)
of the Privacy Act, 5 U.S.C. 552a. This
system of records is maintained by the
Immigration and Naturalization Service
(INS) and is entitled ““Office of Internal
Audit Investigations Index and Records,
JUSTICE/INS-002.” Information in this
system relates to official Federal
investigations and law enforcement
matters of the Office of Internal Audit of
the INS, pursuant to the Inspector
General Act of 1978, 5 U.S.C. App., as
amended by the Inspector General Act
amendments of 1988. The exemptions
are necessary to avoid interference with
certain internal law enforcement
functions of the INS for which records
falling within the scope of subsections
(1)(2) and (k)(2) may be generated.
Specifically, the exemptions are
necessary to prevent subjects of
investigations from frustrating the
investigatory process; to preclude the
disclosure of investigative techniques;
to protect the identities and physical
safety of confidential informants and of
law enforcement personnel; to ensure
OIA’s ability to obtain information from
information sources; and to protect the
privacy of third parties.

EFFECTIVE DATE: June 25, 1997.

FOR FURTHER INFORMATION CONTACT:
Patricia E. Neely—202-616—-0178.
SUPPLEMENTARY INFORMATION: On March
7, 1997 (62 FR 10495) a proposed rule
was published in the Federal Register
with an invitation to comment. No
comments were received.

This order relates to individuals
rather than small business entities.
Nevertheless, pursuant to the
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, it is
hereby stated that the order will not
have “‘a significant economic impact on
a substantial number of small entities.”

List of Subjects in Part 16

Administrative Practices and
Procedures, Courts, Freedom of
Information Act, Government in the
Sunshine Act, Privacy Act.

Pursuant to the authority vested in the
Attorney General by 5 U.S.C. 552a and

delegated to me by Attorney General
Order No. 793-78, 28 CFR part 16 is
amended as set forth below.

Dated: June 6, 1997.
Stephen R. Colgate,
Assistant Attorney General for
Administration.

1. The authority for Part 16 continues
to read as follows:

Authority: 5 U.S.C. 301, 552, 552a, 552b(g),
553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510,
534, 31 U.S.C. 3717, 9701.

2. 28 CFR 16.99 is amended by adding
paragraphs (g) and (h) to read as follows:

§16.99 Exemption of the Immigration and
Naturalization Service Systems-limited
access.

* * * * *

(9) The Office of Internal Audit
Investigations Index and Records
(Justice/INS-002) system of records is
exempt under the provisions of 5 U.S.C.
552a(j)(2) from subsections (c)(3) and
(4); (d); (&)(2), (2), (3), (5) and (8); and
(9), but only to the extent that this
system contains records within the
scope of subsection (j)(2), and to the
extent that records in the system are
subject to exemption therefrom. In
addition, this system of records is also
exempt under the provisions of 5 U.S.C.
552a(k)(2) from subsections (c)(3); (d);
and (e)(1), but only to the extent that
this system contains records within the
scope of subsection (k)(2), and to the
extent that records in the system are
subject to exemption therefrom.

(h) The following justification apply
to the exemptions from particular
subsections:

(1) From subsection (c)(3) because the
release of the disclosure accounting for
disclosure could permit the subject of
an actual or potential criminal or civil
investigation to obtain valuable
information concerning the existence
and nature of the investigation, the fact
that individuals are subjects of the
investigation, and present a serious
impediment to law enforcement.

(2) From subsection (c)(4) to the
extent that the exemption from
subsection (d) is applicable. Subsection
(c)(4) will not be applicable to the extent
that records in the system are properly
withholdable under subsection (d).

(3) From the access and amendment
provisions of subsection (d) because
access to the records contained in this
system of records could inform the
subject of a criminal or civil
investigation of the existence of that
investigation; of the nature and scope of
the information and evidence obtained
as to their activities; of the identity of
confidential sources, witnesses and law
enforcement personnel; and of
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information that may enable the subject
to avoid detection or apprehension.
Such disclosures would present a
serious impediment to effective law
enforcement where they prevent the
successful completion of the
investigation; endanger the physical
safety of confidential sources, witnesses,
and law enforcement personnel; and/or
lead to the improper influencing of
witnesses, the destruction of evidence,
or the fabrication of testimony. In
addition, granting access to these
records could result in a disclosure that
would constitute an unwarranted
invasion of the privacy of third parties.
Amendment of the records would
interfere with ongoing investigations
and law enforcement activities and
impose an impossible administrative
burden by requiring investigations to be
continuously reinvestigated.

(4) From subsection (e)(1) because in
the course of criminal or civil
investigations, the Immigration and
Naturalization Service often obtains
information concerning the violation of
laws other than those relating to
violations over which INS has
investigative jurisdiction, in the
interests of effective law enforcement, it
is necessary that INS retain this
information since it can aid in
establishing patterns of criminal activity
and provide valuable leads for those law
enforcement agencies that are charged
with enforcing other segments of the
criminal law.

(5) From subsection (e)(2) because in
a criminal investigation, the
requirement that information be
collected to the greatest extent possible
from the subject individual would
present a serious impediment to law
enforcement in that the subject of the
investigation would be placed on notice
of the existence of the investigation and
would therefore be able to avoid
detection or apprehension.

(6) From subsection (e)(3) because the
requirement that individuals supplying
information be provided with a form
stating the requirements of subsection
(e)(3) would constitute a serious
impediment of criminal law
enforcement in that it could
compromise the existence of a
confidential investigation, reveal the
identify of confidential sources of
information and endanger the life or
physical safety of confidential
informants.

(7) From subsection (e)(5) because in
the collection of information for
criminal law enforcement purposes it is
impossible to determine in advance
what information is accurate, relevant,
timely, and complete. With the passage
of time, seemingly irrelevant or

untimely information may acquire new
significance as further investigation
brings new details to light and the
accuracy of such information can only
be determined in a court of law. The
restrictions of subsection (e)(5) would
restrict the ability of trained
investigators and intelligence analysts to
exercise their judgment in reporting on
investigations and impede the
development of criminal intelligence
necessary for effective law enforcement.

(8) From subsection (e)(8) because the
individual notice requirements of
subsection (e)(8) could present a serious
impediment to criminal law
enforcement as this could interfere with
the Immigration and Naturalization
Service’s ability to issue administrative
subpoenas and could reveal
investigative techniques and
procedures.

(9) From subsection (g) for those
portions of this system of records that
were compiled for criminal law
enforcement purposes and which are
subject to exemption from the access
provisions of subsections (d) pursuant
to subsection (j)(2).

[FR Doc. 97-16595 Filed 6-24-97; 8:45 am]
BILLING CODE 4410-10-M

FEDERAL MEDIATION AND
CONCILIATION SERVICE

29 CFR Part 1404

Arbitration Policy; Roster of
Arbitrators, Procedures for Arbitration
Services

AGENCY: Federal Mediation and
Conciliation Service.

ACTION: Final rule.

SUMMARY: This document revises
Subparts A, B, and C of 29 CFR Part
1404. The goals of these revisions and
additions are to more accurately reflect
current practice, clarify the role of the
Arbitrator Review Board, amend the
standards for arbitrator listing on the
Roster, streamline the primary
arbitration process, and provide new
services to our customers. The new
rules also call for an annual listing fee
for all arbitrators as well as a fee for all
requests by the parties for names of
arbitrators.

DATES: This regulation is effective
October 1, 1997, except for § 1404.7
which will be effective September 1,
1997.

FOR FURTHER INFORMATION CONTACT:
Peter Regner, 202—-606/8181.
SUPPLEMENTARY INFORMATION: The
Federal Mediation and Conciliation

Service, in an effort to receive public
input on ways to improve its arbitration
services, published the draft revision of
its proposed rules in the March 13,
1997, issue of the Federal Register (62
FR 11797) and conducted a formal all-
day focus group on March 27, 1997. The
focus group consisted of six (6)
arbitrators, six (6) of the Service’s top
labor customers and six (6) of its leading
management customers. In addition to
the comments from the focus group, the
Service received 68 written responses:
61 from arbitrators, six (6) from
management, and one (1) from labor.

These regulations revise and
supplement the rules under which the
Office of Arbitration Services (OAS) has
operated since April 15, 1979. Many of
the changes simply describe operational
changes which have evolved over the
last 18 years but have never been
formally documented. Other changes
stem from a large-scale reinvention
effort in which OAS employees, their
union and management officials are
attempting to operate in a more efficient
and effective manner. Some revisions
are aimed at improving the arbitration
process by enforcing deadlines upon
both the parties and the arbitrators.

In general, the public’s response to
the proposed rule changes was very
favorable. Over one-fourth of the written
responses indicated total support of all
proposed changes. Only one proposed
change failed to receive public support,
and that issue has been removed from
the final rule. Most comments
supported the general policy and
suggested minor revisions as to its
implementation. More specific
information about the public response is
contained in the following section-by-
section analysis.

Subpart A: Arbitration Policy;
Administration of Roster

Sections 1404.1-1404.3

There were no changes made to the
Proposed Rule.

Subpart B: Roster of Arbitrators;
Admission and Retention

Section 1404.4-1404.7
Section 1404.5

Subsection (b). The proposed rule has
been changed by stating that
qualifications for recommending listing
on the Roster ““may’’ rather than “‘shall”
be demonstrated by submission of five
(5) rather than ““at least five (5)” awards.
The rule also was changed by stating
“The [Arbitrator Review] Board will
consider experience’ instead of ““‘may
consider experience’ in lieu of such
awards. These changes reflect several
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comments by labor and management
concerning the importance of relevant
labor relations experience relative to
actual decision-making experience.

Subsection (c). Although the policy in
this paragraph remains the same, the
language has been revised to better
clarify actual practice. The policy
continues to reflect that advocates will
not be allowed on the Roster of
Arbitrators. However, it has been and
will remain FMCS policy to allow
candidates with past advocacy
experience to enter the Roster if they
‘“‘agree to cease such activity before
being recommended for listing on the
Roster by the [Arbitrator Review]
Board.”

In addition, the “‘Definition of
Advocacy” has been revised to allow
that “‘Consultants engaged in joint
education or training or other non-
adversarial activities will not be deemed
advocates.” This revision was based
upon suggestions from the focus group
as well as written comments.

Subsection (d)(6). The removal of
arbitrators section generated a fair
number of comments from arbitrators.
Although generally supportive, most
comments reflected concern over the
implementation of the policy and due
process safeguards.

Most comments were directed to the
provision allowing the FMCS Director to
remove arbitrators whose acceptability
to the parties may be questioned based
upon the number of times they have
been selected. This section has been
modified by adding that extenuating
circumstances, length of time on the
Roster, or prior history would all be
taken into consideration before such
action is contemplated. FMCS may also
delay future efforts to cull the Roster
until new improvements to its
computer-generated panel submission
process have had sufficient time to take
place.

There were several comments
regarding the finality of removals of
arbitrators from the FMCS Roster. That
has been clarified by adding that
“Removals may be for a period of up to
two (2) years, after which the arbitrator
may seek reinstatement.”

FMCS will not undertake suspension
or removal actions without regard to just
cause and due process. All actions are
subject to appeal to the FMCS Arbitrator
Review Board and will allow the
arbitrator full opportunity to present all
pertinent arguments.

Section 1404.9

Subsection (c). Direct appointments
by FMCS at the request of parties using
the new “list” service has been clarified.

Subsection (f—Public comments ran
three to one against the proposed
subsection (f) language which would
have allowed one party to request
services other than a standard panel if
the party certified that both parties
agreed to the request and that the
request did not conflict with the
collective bargaining agreement. The
comments warned that this practice
could and probably would be frequently
abused. The original proposed language
has therefore been eliminated. The new
language restates previous policy that
unilateral requests for anything other
than a standard panel or list will not be
honored unless authorized in the
applicable collective bargaining
agreement. This includes requests for
second and third panels and for direct
appointments of arbitrators.

Subsection (g)—Language has been
added to clarify that the fees may be
paid by either labor or management or
both parties. We received 12 comments
specifically supporting the fee for
service and five (5) opposed. Federal
management officials expressed hope
that credit cards could be used. Both
Master Card and Visa are acceptable
methods of payment.

Section 1404.11

Subsection (a)—This section reflects
the deletion of the proposed 1404.9(f)
language. It reiterates that requests for
other than a list of arbitrators or a panel
of seven (7) names must be jointly
made. Unilateral requests will be
honored only if allowed in the
collective bargaining agreement.

The section also states that all
arbitrator fees will now be listed on the
biographical sketches. This change
responds to many written requests that
this information be added.

Subsection (c)(2)—A sentence has
been added clarifying that the parties’
inclusion or exclusion of names may not
be for illegal discriminatory reasons.

Section 1404.12

Subsection (c)(3)—A new provision
has been added as the result of the focus
group. To avoid delays in the process,
once one party submits its prioritized
selection of arbitrators, the other party
will be informed that it has fourteen (14)
days to submit its selection, or the first
party’s choice will be honored. This
applies only to those parties separately
submitting their selections.

Subsection (d)—Direct appointments
of arbitrators by FMCS must be jointly
requested unless authorized by the
applicable collective bargaining
agreement. This responds to comments
received about proposed Section
1404.9(f).

Section 1404.15

Subsection (a)—FMCS received 29
specific comments, virtually all from
arbitrators, on charging an annual listing
fee for arbitrators. Twenty-two of the
comments were supportive of the fee.
Negative comments ranged from a belief
that FMCS provided no services to
arbitrators to a feeling that public taxes
were already paying for the operation of
the Service. Two individuals felt that
the $100 fee would have a significant
economic impact on the small
businesses that arbitrators operate.
Several supporters of the fee requested
more information on how often their
names were submitted to the parties.
This will be done as part of the annual
invoice process.

In view of the overall support this
proposal generated, FMCS will
implement its proposed annual listing
fees. In addition, arbitrators with dual
addresses may now charge the parties
from their “least expensive’ address.

Subsection (d)—In response to
comments by several arbitrators, a
statement has been added that FMCS
may deny its services to those parties
who repeatedly fail to pay arbitrators for
their services.

List of Subjects in 29 CFR Part 1404

Administrative practice and
procedure, Labor management relations.

For the reasons stated in the
preamble, the Federal Mediation and
Conciliation Service revises 29 CFR Part
1404 to read as follows:

PART 1404—ARBITRATION SERVICES

Subpart A—Arbitration Policy;
Administration of Roster

Sec.

1404.1 Scope and authority.

1404.2 Policy.

1404.3 Administrative responsibilities.

Subpart B—Roster of Arbitrators;
Admission and Retention

1404.4 Roster and status of members.

1404.5 Listing on the roster; criteria for
listing and retention.

1404.6 Inactive status.

1404.7 Listing fee.

Subpart C—Procedures for Arbitration
Services

1404.8 Freedom of choice.

1404.9 Procedures for requesting arbitration
lists and panels.

1404.10 Arbitrability.

1404.11 Nominations of arbitrators—
Standard and non-standard panels.

1404.12 Selection by parties and
appointments of arbitrators.

1404.13 Conduct of hearings.

1404.14 Decision and award.

1404.15 Fees and charges of arbitrators.

1404.16 Reports and biographical sketches.
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Appendix to Part 1404—Arbitration Policy;
Schedule of Fees

Authority: 29 U.S.C. 172 and 29 U.S.C. 173
et seq.

Subpart A—Arbitration Policy;
Administration of Roster

§1404.1 Scope and authority.

This chapter is issued by the Federal
Mediation and Conciliation Service
(FMCS) under Title Il of the Labor
Management Relations Act of 1947 (Pub.
L. 80-101) as amended. It applies to all
arbitrators listed on the FMCS Roster of
Arbitrators, to all applicants for listing
on the Roster, and to all persons or
parties seeking to obtain from FMCS
either names or panels of names of
arbitrators listed on the Roster in
connection with disputes which are to
be submitted to arbitration or
factfinding.

§1404.2 Policy.

The labor policy of the United States
promotes and encourages the use of
voluntary arbitration to resolve disputes
over the interpretation or application of
collective bargaining agreements.
Voluntary arbitration and factfinding are
important features of constructive
employment relations as alternatives to
economic strife.

§1404.3 Administrative responsibilities.

(a) Director. The Director of FMCS has
responsibility for all aspects of FMCS
arbitration activities and is the final
agency authority on all questions
concerning the Roster and FMCS
arbitration procedures.

(b) Office of Arbitration Services. The
Office of Arbitration Services (OAS)
maintains a Roster of Arbitrators (the
Roster); administers subpart C of this
part (Procedures for Arbitration
Services); assists, promotes, and
cooperates in the establishment of
programs for training and developing
new arbitrators; and provides names or
panels of names of listed arbitrators to
parties requesting them.

(c) Arbitrator Review Board. The
Arbitrator Review Board shall consist of
a chairman and members appointed by
the Director who shall serve at the
Director’s pleasure. The Board shall be
composed entirely of full-time officers
or employees of the Federal Government
and shall establish procedures for
carrying out its duties.

(1) Duties of the Board. The Board
shall:

(i) Review the qualifications of all
applicants for listing on the Roster,
interpreting and applying the criteria set
forth in §1404.5;

(ii) Review the status of all persons
whose continued eligibility for listing

on the Roster has been questioned under
§1404.5;

(iiif) Recommend to the Director the
acceptance or rejection of applicants for
listing on the Roster, or the withdrawal
of listing on the Roster for any of the
reasons set forth in this part;

(iv) At the request of the Director of
FMCS, review arbitration policies and
procedures, including all regulations
and written guidance regarding the use
of the FMCS arbitrators, and make
recommendations regarding such
policies and procedures to the Director.

(2) [Reserved]

Subpart B—Roster of Arbitrators;
Admission and Retention

8§1404.4 Roster and status of members.

(a) The Roster. FMCS shall maintain
a Roster of labor arbitrators consisting of
persons who meet the criteria for listing
contained in §1404.5 and who remain
in good standing.

(b) Adherence of standards and
requirements. Persons listed on the
Roster shall comply with FMCS rules
and regulations pertaining to arbitration
and with such guidelines and
procedures as may be issued by the OAS
pursuant to subpart C of this part.
Arbitrators shall conform to the ethical
standards and procedures set forth in
the Code of Professional Responsibility
for Arbitrators of Labor Management
Disputes, as approved by the National
Academy of Arbitrators, Federal
Mediation and Conciliation Service, and
the American Arbitration Association.

(c) Status of arbitrators. Persons who
are listed on the Roster and are selected
or appointed to hear arbitration matters
or to serve as factfinders do not become
employees of the Federal Government
by virtue of their selection or
appointment. Following selection or
appointment, the arbitrator’s
relationship is solely with the parties to
the dispute, except that arbitrators are
subject to certain reporting requirements
and to standards of conduct as set forth
in this part.

(d) Role of FMCS. FMCS has no power
to:

(1) Compel parties to appear before an
arbitrator;

(2) Enforce an agreement to arbitrate;

(3) Compel parties to arbitrate any
issue;

(4) Influence, alter, or set aside
decisions of arbitrators on the Roster;

(5) Compel, deny, or modify payment
of compensation to an arbitrator.

(e) Nominations and panels. On
request of the parties to an agreement to
arbitrate or engage in factfinding, or
where arbitration or factfinding may be
provided for by statute, OAS will

provide names or panels of names for a
nominal fee. Procedures for obtaining
these services are outlined in subpart C
of this part. Neither the submission of

a nomination or panel nor the
appointment of an arbitrator constitutes
a determination by FMCS that an
agreement to arbitrate or enter
factfinding proceedings exists; nor does
such action constitute a ruling that the
matter in controversy is arbitrable under
any agreement.

(f) Rights of persons listed on the
Roster. No person shall have any right
to be listed or to remain listed on the
Roster. FMCS retains its authority and
responsibility to assure that the needs of
the parties using its services are served.
To accomplish this purpose, FMCS may
establish procedures for the preparation
of panels or the appointment of
arbitrators or factfinders which include
consideration of such factors as
background and experience, availability,
acceptability, geographical location, and
the expressed preferences of the parties.
FMCS may also establish procedures for
the removal from the Roster of those
arbitrators who fail to adhere to
provisions contained in this part.

§1404.5 Listing on the roster; criteria for
listing and retention.

Persons seeking to be listed on the
Roster must complete and submit an
application form which may be obtained
from OAS. Upon receipt of an executed
application, OAS will review the
application, assure that it is complete,
make such inquiries as are necessary,
and submit the application to the
Arbitrator Review Board. The Board will
review the completed application under
the criteria in paragraphs (a), (b), and (c)
of this section, and will forward to the
FMCS Director its recommendation as to
whether or not the applicant meets the
criteria for listing on the Roster. The
Director shall make all final decisions as
to whether an applicant may be listed
on the Roster. Each applicant shall be
notified in writing of the Director’s
decision and the reasons therefor.

(a) General criteria. Applicants for the
Roster will be listed on the Roster upon
a determination that they are
experienced, competent, and acceptable
in decision-making roles in the
resolution of labor relations disputes.

(b) Proof of qualification.
Quialifications for listing on the Roster
may be demonstrated by submission of
five (5) arbitration awards prepared by
the applicant while serving as an
impartial arbitrator of record chosen by
the parties to labor disputes arising
under collective bargaining agreements.
The Board will consider experience in
relevant positions in collective
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bargaining or as a judge or hearing
examiner in labor relations
controversies as a substitute for such
awards.

(c) Advocacy. Any person who at the
time of application is an advocate as
defined in paragraph (c)(1) of this
section, must agree to cease such
activity before being recommended for
listing on the Roster by the Board.
Except in the case of persons listed on
the Roster as advocates before
November 17, 1996, any person who did
not divulge his or her advocacy at the
time of listing or who becomes an
advocate while listed on the Roster,
shall be recommended for removal by
the Board after the fact of advocacy is
revealed.

(1) Definition of advocacy. An
advocate is a person who represents
employers, labor organizations, or
individuals as an employee, attorney, or
consultant, in matters of labor relations,
including but not limited to the subjects
of union representation and recognition
matters, collective bargaining,
arbitration, unfair labor practices, equal
employment opportunity, and other
areas generally recognized as
constituting labor relations. The
definition includes representatives of
employers or employees in individual
cases or controversies involving
worker’s compensation, occupational
health or safety, minimum wage, or
other labor standards matters. This
definition of advocate also includes a
person who is directly associated with
an advocate in a business or
professional relationship, as for
example, partners or employees of a law
firm. Consultants engage only in joint
education or training or other non-
adversarial activities will not be deemed
as advocates.

(2) [Reserved]

(d) Duration of listing, retention.
Listing on the Roster shall be by
decision of the Director of FMCS based
upon the recommendations of the
Arbitrator Review Board. The Board
may recommend, and the Director may
remove, any person listed on the Roster,
for violation of this part and/or the Code
of Professional Responsibility. Notice of
cancellation or suspension shall be
given to a person listed on the Roster
whenever a Roster member:

(1) No longer meets the criteria for
admission;

(2) Has become an advocate as
defined in paragraph (c) of this section;

(3) Has been repeatedly or flagrantly
delinquent in submitting awards;

(4) Has refused to make reasonable
and periodic reports in a timely manner
to FMCS, as required in subpart C of

this part, concerning activities
pertaining to arbitration;

(5) Has been the subject of complaints
by parties who use FMCS services, and
the Board after appropriate inquiry,
concludes that just cause for
cancellation has been shown;

(6) Is determined by the Director to be
unacceptable to the parties who use
FMCS arbitration services; the Director
may base a determination of
unacceptability on FMCS records which
show the number of times the
arbitrator’s name has been proposed to
the parties and the number of times it
has been selected. Such cases will be
reviewed for extenuating circumstances,
such as length of time on the Roster or
prior history.

(e) The Board may, at its discretion,
conduct an inquiry into the facts of any
proposed removal from the Roster. An
arbitrator listed on the Roster may only
be removed after 60-day notice and an
opportunity to submit a response or
information showing why the listing
should not be canceled. The Board may
recommend to the Director whether to
remove an arbitrator from the Roster. All
determinations to remove an arbitrator
from the Roster shall be made by the
Director. Removals may be for a period
of up to two (2) years, after which the
arbitrator may seek reinstatement.

(f) The Director of OAS may suspend
for a period not to exceed 180 days any
person listed on the Roster who has
violated any of the criteria in paragraph
(d) of this section. Arbitrators shall be
promptly notified of a suspension. They
may appeal a suspension to the
Arbitrator Review Board, which shall
make a recommendation to the Director
of FMCS. The decision of the Director
of FMCS shall constitute the final action
of the agency.

§1404.6 Inactive status.

A member of the Roster who
continues to meet the criteria for listing
on the Roster may request that he or she
be put in an active status on a temporary
basis because of ill health, vacation,
schedule, or other reasons.

§1404.7 Listing fee.

All arbitrators will be required to pay
an annual fee for listing on the Roster,
as set forth in the Appendix to this part.

Subpart C—Procedures for Arbitration
Services

§1404.8 Freedom of choice.

Nothing contained in this part should
be construed to limit the rights of
parties who use FMCS arbitration
services to jointly select any arbitrator
or arbitration procedure acceptable to

them. Once a request is made to OAS,
all parties are subject to the procedures
contained in this part.

§1404.9 Procedures for requesting
arbitration lists and panels.

(a) The Office of Arbitration Services
(OAS) has been delegated the
responsibility for administering all
requests for arbitration services.
Requests should be addressed to the
Federal Mediation and Conciliation
Service, Office of Arbitration Services,
Washington, DC 20427.

(b) The OAS will refer a panel of
arbitrators to the parties upon request.
The parties are encouraged to make joint
requests. In the event, however, that the
request is made by only one party, the
OAS will submit a panel of arbitrators.
However, the issuance of a panel—
pursuant to either joint or unilateral
request—is nothing more than a
response to a request. It does not signify
the adoption of any position by the
FMCS regarding the arbitrability of any
dispute or the terms of the parties’
contract.

(c) As an alternative to a request for
a panel of names, OAS will, upon
written request, submit a list of all
arbitrators and their biographical
sketches from a designated geographical
area. The parties may then select and
deal directly with an arbitrator of their
choice, with no further involvement of
FMCS with the parties or the arbitrator.
The parties may also request FMCS to
make a direct appointment of their
selection. In such a situation, a case
number will be assigned.

(d) The OAS reserves the right to
decline to submit a panel or make
appointments of arbitrators, if the
request submitted is overly burdensome
or otherwise impracticable. The OAS, in
such circumstances, may refer the
parties to an FMCS mediator to help in
the design of an alternative solution.
The OAS may also decline to service
any requests from parties with a
demonstrated history of non-payment of
arbitrator fees or other behavior which
constrains the spirit or operation of the
arbitration process.

(e) The parties are required to use the
Request for Arbitration Panel (Form R—
43), which has been prepared by the
OAS and is available in quantity upon
request to the Federal Mediation and
Conciliation Service, Office of
Arbitration Services, Washington, DC
20427, or by calling (202) 606-5111 or
at www.fmcs.gov. Requests that do not
contain all required information
requested on the R—43 in typewritten
form may be rejected.

(f) Requests made by only one party,
for a service other than the furnishing of
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a standard list or panel of seven (7)
arbitrators, will not be honored unless
authorized by the applicable collective
bargaining agreement. This includes
unilateral requests for a second or third
panel or for a direct appointment of an
arbitrator.

(9) The OAS will charge a nominal fee
for all requests for lists, panels, and
other major services. Payments for these
services must be received with the
request for services before the service is
delivered and may be paid by either
labor or management or both. A
schedule of fees is listed in the
Appendix to this part.

§1404.10 Arbitrability.

The OAS will not decide the merits of
a claim by either party that a dispute is
not subject to arbitration.

§1404.11 Nominations of arbitrators.

(a) The parties may also report a
randomly selected panel containing the
names of seven (7) arbitrators
accompanied by a biographical sketch
for each member of the panel. This
sketch states the background,
qualifications, experience, and all fees
as furnished to the OAS by the
arbitrator. Requests for a panel of seven
(7) arbitrators, whether joint or
unilateral, will be honored. Requests for
a panel of other than seven (7) names,
for a direct appointment of an arbitrator,
for special qualifications or other
service will not be honored unless
jointly submitted or authorized by the
applicable collective bargaining
agreement. Alternatively, the parties
may request a list and biographical
sketches of some or all arbitrators in one
or more designated geographical areas.
If the parties can agree on the selection
of an arbitrator, they may appoint their
own arbitrator directly without any
further case tracking by FMCS. No case
number will be assigned.

(b) All panels submitted to the parties
by the OAS, and all letters issued by the
OAS making a direct appointment, will
have an assigned FMCS case number.
All future communications between the
parties and the OAS should refer to this
case number.

(c) The OAS will provide a randomly
selected panel of arbitrators located in
state(s) in proximity of the hearing site.
The parties may request special
qualifications of arbitrators experienced
in certain issues or industries or that
possess certain backgrounds. The OAS
has no obligation to put an individual
on any given panel, or on a minimum
number of panels in any fixed period. In
general:

(1) The geographic location of
arbitrators placed on panels is governed

by the site of the dispute as stated on
the request received by the OAS.

(2) If at any time both parties request
that a name or names be included, or
omitted, from a panel, such name or
names will be included, or omitted,
unless the number of names is
excessive. These inclusions/exclusions
may not discriminate against anyone
because of age, race, gender, ethnicity or
religious beliefs.

(d) If the parties do not agree on an
arbitrator from the first panel, the OAS
will furnish a second and third panel to
the parties upon joint request and
payment of an additional fee. Requests
for a second or third panel should be
accompanied by a brief explanation as
to why the previous panel(s) was
inadequate. If parties are unable to agree
on a selection after having received
three panels, the OAS will make a direct
appointment upon joint request.

§1404.12 Selection by parties and
appointments of arbitrators.

(a) After receiving a panel of names,
the parties must notify the OAS of their
selection of an arbitrator or of the
decision not to proceed with arbitration.
Upon notification of the selection of an
arbitrator, the OAS will make a formal
appointment of the arbitrator. The
arbitrator, upon notification of
appointment, is expected to
communicate with the parties within 14
days to arrange for preliminary matters,
such as the date and place of hearing.
Should an arbitrator be notified directly
by the parties that he or she has been
selected, the Arbitrator must promptly
notify the OAS of the selection and his
or her willingness to serve. If the parties
settle a case prior to the hearing, the
parties must inform the arbitrator as
well as the OAS. Consistent failure to
follow these procedures may lead to a
denial of future OAS service.

(b) If the parties request a list of
names and biographical sketches rather
than a panel, they may choose to
appoint and contact an arbitrator
directly. In this situation, neither the
parties nor the arbitrator is required to
furnish any additional information to
FMCS and no case number will be
assigned.

(c) Where the parties’ collective
bargaining agreement is silent on the
manner of selecting arbitrators, the
parties may wish to consider any jointly
determined method or one of the
following methods for selection of an
arbitrator from a panel:

(1) Each party alternately strikes a
name from the submitted panel until
one remains, or

(2) Each party advises the OAS of its
order of preference by numbering each

name on the panel and submitting the
numbered lists in writing to the OAS.
The name that has the lowest combined
number will be appointed.

(3) In those situations where the
parties separately notify the OAS of
their preferred selections, once the OAS
receives the preferred selection from
one party, it will notify the other party
that it has fourteen (14) days in which
to submit its selections. If that party
fails to respond within the deadline, the
first party’s choice will be honored. If,
within 14 days, a second panel is
requested and is allowed by the
collective bargaining agreement, the
requesting party must pay a fee for the
second panel.

(d) The OAS will make a direct
appointment of an arbitrator only upon
joint request unless authorized by the
applicable collective bargaining
agreement.

(e) The issuance of a panel of names
or a direct appointment in no way
signifies a determination on arbitrability
or an interpretation of the terms and
conditions of the collective bargaining
agreement. The resolution of such
disputes rests solely with the parties.

§1404.13 Conduct of hearings.

All proceedings conducted by the
arbitrators shall be in conformity with
the contractual obligations of the
parties. The arbitrator shall comply with
§1404.4(b). The conduct of the
arbitration proceeding is under the
arbitrator’s jurisdiction and control, and
the arbitrator’s decision shall be based
upon the evidence and testimony
presented at the hearing or otherwise
incorporated in the record of the
proceeding. The arbitrator may, unless
prohibited by law, proceed in the
absence of any party who, after due
notice, fails to be present or to obtain a
postponement. An award rendered in an
ex parte proceeding of this nature must
be based upon evidence presented to the
arbitrator.

§1404.14 Decision and award.

(a) Arbitrators shall make awards no
later than 60 days from the date of the
closing of the record as determined by
the arbitrator, unless otherwise agreed
upon by the parties or specified by the
collective bargaining agreement or law.
However, failure to meet the 60 day
deadline will not invalidate the process
or award. A failure to render timely
awards reflects upon the performance of
an arbitrator and may lead to removal
from the FMCS Roster.

(b) The parties should inform the OAS
whenever a decision is unduly delayed.
The arbitrator shall notify the OAS if
and when the arbitrator:
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(1) Cannot schedule, hear, and render
decisions promptly, or

(2) Learns a dispute has been settled
by the parties prior to the decision.

(c) Within 15 days after an award has
been submitted to the parties, the
arbitrator shall submit an Arbitrator’s
Report and Fee Statement (Form R-19)
to OAS showing a breakdown of the fee
and expense charges so that the OAS
may review conformance with stated
charges under § 1404.11(a). The Form
R-19 is not to be used to invoice the
parties.

(d) While FMCS encourages the
publication of arbitration awards,
arbitrators should not publicize awards
if objected to by one of the parties.

§1404.15 Fees and charges of arbitrators.

(a) FMCS will charge all arbitrators an
annual fee to be listed on the Roster. All
arbitrators listed on the Roster may
charge a per diem and other
predetermined fees for services, if the
amount of such fees have been provided
in advance to FMCS. Each arbitrator’s
maximum per diem and other fees are
set forth on a biographical sketch which
is sent to the parties when panels are
submitted. The arbitrators shall not
change any fee or add charges without
giving at least 30 days advance written
notice to FMCS. Arbitrators with dual
business addresses must bill the parties
for expenses from the least expensive
business address to the hearing site.

(b) In cases involving unusual
amounts of time and expenses relative
to the pre-hearing and post-hearing
administration of a particular case, an
administrative charge may be made by
the arbitrator.

(c) Arbitrators shall divulge all
charges to the parties and obtain
agreement thereto immediately after
appointment.

(d) The OAS requests that it be
notified of any arbitrator’s deviation
from the policies expressed in this part.
While the OAS does not resolve
individual fee disputes, repeated
complaints concerning the fees charged
by an arbitrator will be brought to the
attention of the Arbitrator Review Board
for consideration. Similarly, repeated
complaints by arbitrators concerning
non-payment of fees by the parties may
lead to the denial of services or other
actions by the OAS.

§1404.16 Reports and biographical
sketches.

(a) Arbitrators listed on the Roster
shall execute and return all documents,
forms and reports required by the OAS.
They shall also keep the OAS informed
of changes of address, telephone
number, availability, and of any

business or other connection or
relationship which involves labor-
management relations or which creates
or gives the appearance of advocacy as
defined in §1404.5(c)(1).

(b) The OAS will provide biographical
sketches on each person admitted to the
Roster from information supplied by
applicants. Arbitrators may request
revision of biographical information at
later dates to reflect changes in fees, the
existence of additional charges, or other
relevant data. The OAS reserves the
right to decide and approve the format
and content of biographical sketches.

Appendix to 29 CFR Part 1404
Arbitration Policy; Schedule of Fees

Annual listing fee for all arbitrators: $100 for
the first address; $50 for second address
Request for panel of arbitrators: $30 for each
panel request (includes subsequent

appointment)

Direct appointment of arbitrator when a
panel is not used—$20 per appointment
List and biographic sketches of arbitrators in

a specific area—$10 per request plus $.10
per page
John Calhoun Wells,
Director.
[FR Doc. 97-16387 Filed 6—24-97; 8:45 am]
BILLING CODE 6732-10-M

DEPARTMENT OF THE TREASURY
Fiscal Service

31 CFR Part 285
RIN 1510-AA62

Offset of Tax Refund Payments To
Collect Past-Due, Legally Enforceable
Nontax Debt

AGENCY: Financial Management Service,
Fiscal Service, Treasury.

ACTION: Interim rule with request for
comments.

SUMMARY: Effective January 1, 1998, the
Department of the Treasury (Treasury)
will merge the tax refund offset program
with the centralized administrative
offset program operated by the Financial
Management Service (FMS), a bureau of
the Department of the Treasury. The
merger of the two offset programs is
intended to maximize and improve
Treasury’s government-wide collection
of delinquent nontax debt owed to the
Federal Government. FMS will
administer nontax debt collection
functions that include the tax refund
offset program. The Internal Revenue
Service (IRS) will remain responsible for
the administration of the internal
revenue laws. To conform with the
requirements of the merged offset
program, this interim rule supersedes

the tax refund offset procedures
promulgated by the IRS.

DATES: This rule is effective July 25,
1997. This rule applies to tax refund
payments payable after January 1, 1998.
Comments will be received until July
25, 1997.

ADDRESSES: All comments should be
addressed to Gerry Isenberg, Financial
Program Specialist, Debt Management
Services, Financial Management
Service, Department of the Treasury,
401 14th Street S.W., Room 151,
Washington, D.C. 20227. A copy of this
interim rule is being made available for
downloading from the Financial
Management Service home page at the
following address: http://
www.fms.treas.gov.

FOR FURTHER INFORMATION CONTACT:
Gerry Isenberg, Financial Program
Specialist, at (202) 874-6660; Pamela
Dillon, Treasury Offset Program, at (202)
874—-8700; Ellen Neubauer or Ronda
Kent, Senior Attorneys, at (202) 874—
6680.

SUPPLEMENTARY INFORMATION:
Background

FMS, as the Treasury disbursing
agency, is responsible for the
implementation of centralized
administrative offset of Federal
payments for the collection of
delinquent nontax debt owed to Federal
agencies and to States, including past-
due child support, in accordance with
the provisions of the Debt Collection
Improvement Act of 1996 (DCIA), Public
Law 104-134, 110 Stat. 1321-358 et seq.
(1996). In addition, FMS disburses more
than 850 million Federal payments
annually, including tax refund
payments to taxpayers on behalf of the
IRS.

Under 26 U.S.C. 6402(d) and 31
U.S.C. 3720A, the tax refund of a
taxpayer who owes delinquent debt to a
Federal agency is reduced, or offset, by
the amounts owed by the taxpayer. The
funds offset from the taxpayers’ tax
refunds are forwarded to the Federal
agency collecting the delinquent debt.
Since 1986, the IRS has been collecting
delinquent debt owed to Federal
agencies by tax refund offset.

To improve the efficiency of
Treasury’s collection of delinquent debt
owed to Federal agencies, effective
January 1, 1998, the tax refund offset
program will merge with the centralized
administrative offset program operated
by FMS, known as the “Treasury Offset
Program.” The Treasury Offset Program,
described below, is a centralized offset
program. Under the Treasury Offset
Program, a Federal payment to a person
can be reduced, or offset, by a
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delinquent amount owed by that person
to a Federal agency or to a State. In
centralizing offset through the Treasury
Offset Program, FMS will consolidate
and simplify offset procedures for the
Federal Government. The rules and
procedures governing the Treasury
Offset Program will reflect statutory
requirements for particular types of
payments or debts, as well as the
general rules applicable to collection of
debts by offset.

The DCIA clarified that a Treasury
disbursing official may conduct tax
refund offsets (see section 31001(w) of
the DCIA, codified at 31 U.S.C.
3720A(h)). To conform with the
requirements of the merged program,
this regulation supersedes the
procedures governing the tax refund
offset program established by the IRS
(codified at 26 CFR 301.6402-6),
applicable to the collection of
delinquent nontax debts owed to
Federal agencies. The tax refund offset
procedures in this rule supersede the
procedures codified at 26 CFR
301.6402—-6. Procedures for processing
claims by non-debtor spouses and for
rejecting a taxpayer’s election to apply
his or her refund to future tax liabilities
remain governed by IRS rules.

FMS will promulgate separate rules
for the offset of tax refund payments for
the collection of past-due child support
under 26 U.S.C. 6402(c) (offset of past-
due support against overpayments) and
42 U.S.C. 664 (collection of past-due
support from Federal tax refunds). In
addition, as authorized by the DCIA,
FMS will promulgate rules for the offset
of payments other than tax refund
payments for the collection of debts
owed to the United States and debts
owed to States. FMS anticipates that
Part 285 of this title will contain all of
the provisions relating to offset by
disbursing officials for the collection of
debts owed to the Federal Government
and to State governments, including
past-due support.

Under the Treasury Offset Program,
before a payment is disbursed to a
payee, FMS will compare the payee
information with debtor information in
a database operated by FMS. The
database contains debtor information
submitted and updated by Federal and
State agencies collecting debts. If the
payee’s name (or derivation of the name,
known as a *“‘name control”’) and
taxpayer identifying number (TIN)
match the name control and TIN of a
debtor, the payment will be offset to
satisfy the debt, to the extent allowed by
law, including applicable regulations.
The delinquent debt information will
remain in the debtor database for
continuous offset of tax refund and all

other eligible Federal payments until
debt collection activity for that debt is
terminated because of payment,
compromise, write-off or other reasons
justifying termination.

After January 1, 1998, tax refund
payments will be offset as part of the
Treasury Offset Program, subject to the
requirements of 26 U.S.C. 6402 and 31
U.S.C. 3720A. Since FMS issues
different payment types daily, a nontax
delinquent debt could be satisfied by
the offset of a variety of Federal
payment types, including vendor,
salary, retirement and certain benefit
payments, as well as tax refund
payments.

As required by IRS regulation codified
at 26 CFR 301.6402-6, under the
Treasury Offset Program and this rule,
before submitting the debt to FMS for
offset, creditor agencies are responsible
for notifying debtors that their debt is
delinquent and that the creditor agency
intends to collect the debt by offset. In
the notice, the creditor agency must
inform debtors of their right to review
applicable records and to seek a review
of the determination of the debt. The
creditor agency will certify to FMS that
the requirements of this regulation and
applicable Federal law have been met.

After a tax refund offset occurs, FMS
will notify the debtor that the offset has
occurred. FMS will provide information
to the debtor regarding the amount and
date of the offset, the creditor agency to
which the amount offset was paid or
credited, and a contact within the
creditor agency that will handle
concerns or questions regarding the
offset. The notice also will advise any
non-debtor spouse who may have filed
a joint tax return with the debtor of the
steps that a non-debtor spouse may take
to secure his or her proper share of the
tax refund. IRS will continue to be
responsible for reviewing refund claims
by non-debtor spouses. FMS will
provide creditor agencies with sufficient
information to identify the debt for
which amounts have been collected, but
will not disclose the payment source for
the amounts collected. FMS also will
report offset information to the IRS at
least weekly.

Procedural Changes Under Treasury
Offset Program

As described in detail below, this rule
supersedes certain procedures
established by the IRS (codified at 26
CFR 301.6402-6) applicable to the
collection of delinquent nontax debts
owed to Federal agencies. The
procedural changes do not affect the
rights of the debtor to dispute the nature
or amount of the debt or method of
collection; they only reflect the changes

necessitated by the merger of tax refund
offset with the Treasury Offset Program
and/or enactment of the DCIA. For
example, since FMS will implement tax
refund offset, under this rule, agencies
are required to refer delinquent debts
and provide information and
certification to FMS, instead of IRS.
FMS, rather than IRS, will provide post-
offset notices and information to debtors
and agencies. Under the Treasury Offset
Program, agencies will submit debts for
offset on an ongoing basis, rather than
annually. Therefore, agencies may
report, as needed, routine increases to
the amount of the debt (such as those
resulting from interest, penalties, and
costs) subject to notice and certification
requirements.

Under the IRS regulation (codified at
26 CFR 301.6402-6(c)), prior to referring
a debt for tax refund offset, among other
things, agencies are required to attempt
to collect the debt by administrative and
salary offset. FMS’ Treasury Offset
Program implements the DCIA mandate
to conduct centralized administrative
offset (31 U.S.C. 3716(c)) and salary
offset (5 U.S.C. 5514(a)). Therefore,
when an agency refers a debt to FMS’
Treasury Offset Program, the debt
automatically will be subject to
collection by administrative offset,
salary offset, and tax refund offset.
Under the IRS regulation (codified at 26
CFR 301.6402-6(c)), prior to referring a
debt for tax refund offset, agencies are
required to report the debt to a
consumer reporting agency. The DCIA
requires that agencies report delinquent
consumer debt to credit bureaus, which
agencies may do prior to or after
submitting a debt to the Treasury Offset
Program. Although agencies are
encouraged to report delinquent debt
early in the collection process, credit
bureau reporting is not a prerequisite to
tax refund offset under this rule.

Creditor agencies are required to
provide the same due process rights to
debtors under this rule as required by
the IRS regulation (codified at 26 CFR
301.6402-6) and agency-specific
regulations. Under the IRS regulation
codified at 26 CFR 301.6402-6(d)(1),
agencies are required to mail the pre-
offset notice to a debtor at the mailing
address obtained by the IRS. Although
agencies may continue to use the IRS
mailing address, this rule allows
agencies the flexibility to use current
address information contained in an
agency’s records, which may include
address information obtained from the
debtor, public databases, and other
means. Since 1992, when the IRS
promulgated its final rule, access to
address information databases has
become widely available at reasonable
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costs. Also, based on their experience as
participants in the tax refund offset
program over the last 10 years, some
agencies have indicated that the debtor
address in their files is a more
appropriate mailing address for due
process notification than the IRS
address. The change contained in this
rule recognizes the fact that, for the
purpose of providing pre-offset notice to
the taxpayer, the address obtained by a
creditor agency may be more recent than
the address that the IRS can provide
based on a prior year’s tax return.

Section Analysis
(a) Definitions

Creditor agency. The term “‘creditor
agency” has the same meaning as found
at 31 U.S.C. 3701(e)(1) and includes a
Federal agency seeking to collect a
claim through tax refund offset.

Debt or claim. For the purposes of this
rule, the terms ““claim’ and “debt” are
synonymous and interchangeable and
have the same meaning as found at 31
U.S.C. 3701(b). The term includes debt
administered by a third party acting as
an agent for the Federal Government as
set forth in 31 U.S.C. 3720A(a).

Tax refund offset. For purposes of this
rule, the term ‘““tax refund offset”” means
withholding or reducing a tax refund
payment by an amount necessary to
satisfy a debt owed by the payee(s) of a
tax refund payment. This rule governs
the offset of tax refund payments under
26 U.S.C. 6402(d), 31 U.S.C. 3720A and
agency regulations promulgated in
accordance with the requirements of
this rule. This rule does not cover the
offset of payments other than tax refund
payments, nor does it cover tax refund
offset for the collection of past-due
support. The offset of tax refund
payments to collect past-due child
support is governed by 26 U.S.C.
6402(c), 42 U.S.C. 664, and additional
regulations issued by FMS and the
Department of Health and Human
Services. The offset of other types of
Federal payments to collect delinquent
debt is governed by 31 U.S.C. 3716, 5
U.S.C. 5514, and related regulations
issued by FMS, Office of Personnel
Management, and agencies collecting
debt.

Tax refund payment. The tax refund
payment is the amount to be refunded
to the taxpayer after the IRS has applied
the taxpayer’s overpayment to the
taxpayer’s past-due tax liabilities in
accordance with 26 U.S.C. 6402(a) and
26 CFR 6402-3(a)(6)(i).

(b) General Rule

Paragraph (b)(1) states the general rule
that Federal agencies, except the

Tennessee Valley Authority (TVA), are
required to submit nontax delinquent
debt information to the Secretary of the
Treasury for purposes of tax refund
offset. TVA may, but is not required to,
submit its delinquent debt information
for tax refund offset. Under the IRS
regulation codified at 26 CFR 301.6402—
6(a), agencies submit debt information
to the IRS. Under this rule, agencies will
submit debt information to FMS, a
bureau of the Treasury. FMS will
operate the delinquent debtor database
and agencies are required to submit
debtor information to FMS for offset
purposes. Federal agencies will submit
delinquent debtor information to FMS
for purposes of tax refund offset and
administrative offset simultaneously.
Thus, agencies will not have to submit
duplicate information to the IRS (for tax
refund offset) and FMS or other Federal
agencies (for administrative offset).

Paragraph (b)(2) describes the offset
process.

Paragraph (b)(3) identifies the types of
debts that this rule does not cover. Tax
debts are collected in accordance with
the Internal Revenue Code and related
regulations. As noted above, the IRS
deducts any tax liabilities owed by the
taxpayer before authorizing the issuance
of the tax refund payment.

Paragraph (b)(4) describes the rules
applicable to tax refund offset for the
purpose of collecting Federal Old Age,
Survivors and Disability Insurance
(OASDI) overpayments. These rules
have not changed as a result of the
merger of the tax refund offset program
with the administrative offset program.

Paragraph (b)(5) clarifies that an
agency is not precluded from using
other debt collection tools, such as wage
garnishment, after submitting a debt to
FMS for purposes of tax refund and
administrative offset.

(c) Regulations

This paragraph requires agencies to
promulgate temporary or final
regulations for administrative and tax
refund offset. Agencies that previously
participated in the tax refund offset
program may need to revise existing
regulations to conform with the revised
requirements in this rule. Regulations
for administrative offset under 31 U.S.C.
3716 are required since any debt
submitted to the FMS debtor database
will be subject to administrative and tax
refund offset simultaneously (to the
extent that payments are available for
offset). Therefore, in addition to tax
refund offset requirements, a creditor
agency must meet the prerequisites for
administrative offset before submitting
debts for collection by offset. FMS
anticipates that Federal employee salary

offsets (whereby salary payments
payable to Federal employees who owe
Federal debt are reduced to satisfy the
outstanding obligations) will be part of
the Treasury Offset Program.

(d) Agency Certification and Referral of
Debt

This paragraph describes the
procedures related to the collection of
past-due legally enforceable debt owed
to Federal agencies by tax refund offset.

Paragraph (d)(1) outlines the
certification required by an agency
submitting debt to FMS for tax refund
offset. Section 3720A(b) of title 31
requires that, before collecting a debt by
tax refund offset, an agency must certify
that reasonable efforts to collect the debt
have been made by the agency. Under
the IRS regulation codified at 26 CFR
301.6402-6(c), before referring a debt for
tax refund offset agencies are required,
among other things, to report the debt to
a credit bureau and attempt collection
by salary and administrative offset. This
rule no longer requires credit bureau
reporting and offset collection as
prerequisites to tax refund offset
because the DCIA mandates that
agencies submit their delinquent debts
to Treasury for administrative offset and
participate in matches for salary offset
purposes. FMS’ Treasury Offset Program
will implement the DCIA mandates to
conduct centralized administrative (31
U.S.C. 3716(c)) and salary offset (5
U.S.C. 5514(a)). Therefore, when an
agency refers a debt to FMS’ Treasury
Offset Program, the debt automatically
will be subject to collection by
administrative offset, salary offset, and
tax refund offset. Under this rule, by
complying with the DCIA, agencies will
meet the *“‘reasonable efforts”
requirement since, before submitting a
debt for tax refund offset, agencies will
have demanded payment, notified the
debtor that the agency intends to collect
the debt by offset through FMS’
Treasury Offset Program if payment is
not received when due, and provided
the debtor with an opportunity for
review of the debt and to enter into a
reasonable repayment plan. The DCIA
further requires that agencies report
delinquent consumer debt to credit
bureaus, which agencies may do prior to
or after submitting a debt to FMS’
Treasury Offset Program. Although
agencies are encouraged to report
delinquent debt early in the collection
process, credit bureau reporting is not a
prerequisite to tax refund offset under
this rule.

Paragraph (d)(1)(iv) requires agencies
to certify that the debt is at least $25. If
a debt referred to FMS is over $25 at the
time it is referred, the debt will remain
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subject to collection by offset until it is
paid in full even if it falls below the $25
minimum.

Paragraph (d)(2) governs pre-offset
notice and consideration of evidence.
Under the IRS regulation codified at 26
CFR 301.6402-6(d)(1), agencies are
required to mail a pre-offset notice to a
debtor at the mailing address obtained
from the IRS. Paragraph (d)(2)(i) of this
rule modifies this requirement. As noted
above, many agencies can obtain
updated address information from credit
reports, public record databases and the
debtor. In many cases, the address
obtained by the agency is more recent
than the address that the IRS can
provide based on a prior year’s tax
return. Therefore, agencies may mail the
required pre-offset notice to the debtor
at the most current address contained in
the agency’s records related to the debt.
An agency may, but is not required to,
obtain address information from the IRS
pursuant to 26 U.S.C. 6103(m)(2), (4), or
(5) in accordance with IRS procedures.

Paragraph (d)(2)(ii) requires that
agencies provide debtors with at least 30
days to request review by the agency
when an agent of the creditor agency
has handled the review. This
requirement is the same as contained in
the IRS regulation codified at 26 CFR
301.6402-6(d)(2).

Paragraph (d)(3) governs referral of
past-due, legally enforceable debt. This
paragraph describes the information that
agencies must include for each debt
submitted to FMS for purposes of tax
refund offset.

Paragraph (d)(4) describes the
procedures for correcting and updating
information transmitted to FMS by a
creditor agency. Under the IRS
regulation codified at 26 CFR 301.6402—
6(f), agencies are not permitted to
increase the amount of debt after they
refer a debt to the IRS for tax refund
offset. Under the Treasury Offset
Program and this rule, agencies may
increase the amount of the debt owed,
subject to compliance with certification
requirements. As operated by the IRS,
agencies submit debts annually for tax
refund offset. Since, in addition to tax
refunds, other types of payments will be
offset under the Treasury Offset
Program, agencies will submit debts to
the debtor database, and offsets will
occur, on an ongoing basis. Payments
will be offset and applied to a debtor’s
debt in the order in which the payments
are issued. A tax refund payment is one
of many types of payments that may be
offset. Therefore, agencies may increase
the amount of the debt owed if the offset
prerequisites have been met.

(e) Priorities for Offset

This paragraph describes how a tax
refund payment is applied when a
taxpayer owes multiple debts. The
priorities as stated in the IRS regulation
codified at 26 CFR 301.6402-6 have not
changed. Before authorizing FMS to
disburse a tax refund payment, the IRS
will apply any amount of overpayment
by the taxpayer to tax liabilities of the
taxpayer (see definition of “tax refund
payment” in paragraph (a) of this
section).

Paragraph (e)(1) states that the tax
refund payment will be reduced and
applied to a taxpayer’s debts in the
following order of priority: First by the
amount of any past-due support
assigned to a State; second, by the
amount of any past-due, legally
enforceable debt owed to a Federal
agency; and third, by the amount of any
qualifying past-due support not
assigned to a State.

Paragraph (e)(2) states that if a debtor
owes more than one past-due, legally
enforceable debt to a Federal agency or
agencies, the tax refund payment shall
be credited against the debts in the
order in which the debts accrued. A
debt shall be considered to have accrued
at the time at which the agency
determines that the debt became past
due.

FMS notes that for payments other
than tax refunds that are offset under
the Treasury Offset Program, debts not
subject to any time limitation for
enforcement will be paid after debts
subject to such limitations. One of the
purposes of the DCIA is ““to maximize
collections of delinquent debts owed to
the Government by ensuring quick
action to enforce recovery of the debts
and the use of all appropriate collection
tools.” DCIA, Section 31001(b)(1).
Generally, Government policy requires
that agencies apply amounts recovered
by offset to debts owed to Federal
agencies in accordance with the best
interests of the United States,
considering the applicable statute of
limitations. See Federal Claims
Collection Standards at 4 CFR Part
102.3(g). It is in the best interests of the
United States to first collect debts that
are subject to time limitations
restrictions. Therefore, if a debtor owes
multiple debts to the United States,
amounts offset under 31 U.S.C. 3716
will be applied first to older debts
subject to a time limitation, and last to
debts for which there is no limitation to
when legal action to collect the debt
may be initiated. See e.g., 20 U.S.C.
1091a (no limitation terminates the
period within which legal action,
including offset, may be taken to collect

a student loan). However, unlike 31
U.S.C. 3716, 26 U.S.C. 6402(d)(2) states
that a tax refund payment shall be
applied to multiple debts owed to
Federal agencies by a taxpayer in the
order in which such debts accrued.

Paragraph (e)(3) reiterates that the tax
refund payment will be applied to the
outstanding debts of a taxpayer prior to
the taxpayer’s future estimated tax
liabilities. Any amounts remaining after
offset shall be applied to estimated tax,
or will be refunded to the taxpayer.

(f) Post-Offset Notice to the Debtor, the
Creditor Agency, and the IRS

As provided by the IRS under the IRS
regulation codified at 26 CFR 301.6402—
6(h), under this paragraph (f), once an
offset of a tax refund payment has
occurred, FMS will provide notice to
the payee and the creditor agency
collecting the debt. FMS will not inform
the creditor agency of the payment
source of the amounts collected. Since
FMS and other disbursing agencies will
be conducting offsets of various
payment types, debt repayment may
result from any one of a number of
payment sources. In its notice to the
payee, FMS also will notify a non-
debtor spouse who files a joint income
tax return with a debtor and who is
entitled to a tax refund of the
procedures that may be taken to secure
his or her proper share of the tax refund.
FMS will notify the IRS of any offsets.

(g) Offset Made With Regard to a Tax
Refund Payment Based Upon Joint
Return

This paragraph states that a non-
debtor spouse who files a joint income
tax return with a debtor should take
appropriate action to secure his or her
proper share of a tax refund from which
an offset was made. Such procedures are
governed by IRS rules and are not
affected by this rule.

(h) Disposition of Amounts Collected

This paragraph describes how
amounts collected from tax refund
payments will be transmitted to creditor
agencies.

(i) Fees

As did the IRS, FMS will charge a fee
to cover the costs of the tax refund offset
program incurred by FMS and IRS. FMS
will deduct the fee from the amount
offset before that amount is transmitted
to the creditor agency. The creditor
agency may add this fee to the amount
of the debt as an administrative cost if
permitted by law. FMS may adjust the
amount of the fee annually to ensure
that the fee adequately covers the
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administrative costs of the tax refund
offset program.

(i) Review of Tax Refund Offsets

As provided in the IRS regulation
codified at 26 CFR 301.6402-6(1) and
not changed by this rule, the reduction
of a taxpayer’s refund made pursuant to
26 U.S.C. 6402(d) shall not be subject to
review by any court of the United States
or by the Secretary of the Treasury, FMS
or IRS in an administrative proceeding.
Any action taken to recover the amount
of a tax refund offset must be taken
against the Federal creditor agency to
which the amount of the reduction was
paid. With respect to recoveries of
overpayments of benefits under 42
U.S.C. 404, any action to recover the
amount of the tax refund offset must be
taken against the Commissioner of
Social Security.

(k) Access to and Use of Confidential
Tax Information

Since creditor agencies will not
receive information identifying the
payment source of an offset, FMS does
not anticipate that creditor agencies will
have access to and use of confidential
tax information under the merged offset
programs. If any such information is
disclosed, however, access to and use of
such information is restricted and
governed by 26 U.S.C. 6103.

(I) Effective Date

The merger of the tax refund offset
program with the administrative offset
program conducted by FMS will be
effective for all tax refund payments
payable after January 1, 1998. Before
that date, Federal agencies must publish
or amend tax refund offset regulations
and otherwise comply with tax refund
offset prerequisites, such as providing
notice to debtors, to participate in the
merged program for tax refund
payments payable after January 1, 1998.
Therefore, although this rule applies to
tax refund payments payable after
January 1, 1998, agencies are required to
comply with the requirements of this
rule on July 25, 1997.

Regulatory Analyses

This interim rule is not a significant
regulatory action as defined in
Executive Order 12866. Because no
notice of proposed rulemaking is
required for this interim rule, the
provisions of the Regulatory Flexibility
Act do not apply.

Special Analyses

FMS is promulgating this interim rule
without opportunity for prior public
comment pursuant to the
Administrative Procedure Act, 5 U.S.C.

553, because FMS has determined that
a comment period would be
unnecessary, impractical, and contrary
to the public interest. A comment
period is unnecessary because this
interim rule does not contain any
significant, substantive changes from
the IRS regulations and does not change
how the tax refund offset program
affects the taxpayer who owes
delinquent nontax debt. This interim
rule reflects changes to procedures
under which creditor agencies submit
debt information to Treasury because of
DCIA requirements and the merger of
the tax refund offset program with other
Federal offset programs. Under this
regulation, creditor agencies will submit
delinquent debt information to FMS,
instead of the IRS. Creditor agencies
remain responsible for providing
debtors with the same pre-offset notice,
opportunities, and rights to dispute the
debt as required under existing IRS
regulations.

The purpose of a delayed effective
date is to afford persons affected by a
rule a reasonable time to prepare for
compliance. However, in this case,
many agencies have participated in the
tax refund offset program over the last
10 years. Procedures affecting debtors
remain substantially unchanged. The
procedural changes in this rule affect
how agencies will participate in the
offset program. In order to implement
the merged offset programs for tax
refund payments made after January 1,
1998, agencies may need to modify and/
or promulgate their own offset
regulations and provide debtors with
pre-offset notice prior to October 1997.
This interim rule provides critical
guidance that will facilitate creditor
agencies’ participation in the tax refund
offset program in 1998.

The merged offset programs will
improve the efficiency of Treasury’s
government-wide collection of nontax
delinquent debts. Therefore, FMS
believes that good cause exists and that
it is in the public interest to issue the
interim rule without opportunity for
prior public comment.

The public is invited to submit
comments on the interim rule which
will be taken into account before a final
rule is issued.

List of Subjects in 31 CFR Part 285

Administrative practice and
procedure, Claims, Privacy, Taxes.

Authority and Issuance

For the reasons set forth in the
preamble, part 285 is added to 31 CFR
chapter Il, subchapter A, to read as
follows:

PART 285—DEBT COLLECTION
AUTHORITIES UNDER THE DEBT
COLLECTION IMPROVEMENT ACT OF
1996

Subpart A—Disbursing Official Offset

Sec.

285.1 [Reserved]

285.2 Offset of tax refund payments to
collect past-due, legally enforceable
nontax debt.

Authority: 26 U.S.C. 6402; 31 U.S.C. 321,
3720A.

Subpart A—Disbursing Official Offset

§285.1 [Reserved]

§285.2 Offset of tax refund payments to
collect past-due, legally enforceable nontax
debt.

(a) Definitions. For purposes of this
section:

Creditor agency means a Federal
agency owed a claim that seeks to
collect that claim through tax refund
offset.

Debt or claim refers to an amount of
money, funds, or property which has
been determined by an agency official to
be due the United States from any
person, organization, or entity, except
another Federal agency. For the
purposes of this section, the terms
“claim’ and “‘debt” are synonymous
and interchangeable and includes debt
administered by a third party acting as
an agent for the Federal Government.

Debtor means a person who owes a
debt or claim. The term “‘person”
includes any individual, organization or
entity, except another Federal agency.

FMS means the Financial
Management Service, a bureau of the
Department of the Treasury.

IRS means the Internal Revenue
Service, a bureau of the Department of
the Treasury.

Tax refund offset means withholding
or reducing a tax refund payment by an
amount necessary to satisfy a debt owed
by the payee(s) of a tax refund payment.

Tax refund payment means any
overpayment of Federal taxes to be
refunded to the person making the
overpayment after the IRS makes the
appropriate credits as provided in 26
U.S.C. 6402(a) and 26 CFR 6402—
3(a)(6)(i) for any liabilities for any tax on
the part of the person who made the
overpayment.

(b) General rule. (1) A Federal agency
(as defined in 26 U.S.C. 6402(g)) that is
owed by a person a past-due, legally
enforceable nontax debt shall notify
FMS of the amount of such debt for
collection by tax refund offset. However,
any agency subject to section 9 of the
Act of May 18, 1933 (16 U.S.C. 831h)
owed such a debt may, but is not
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required to, notify FMS of the amount
of such debt for collection by tax refund
offset.

(2) FMS will compare tax refund
payment records, as certified by the IRS,
with records of debts submitted to FMS.
A match will occur when the taxpayer
identifying number (as that term is used
in 26 U.S.C. 6109) and name (or
derivation of the name, known as a
“name control”) of a payment
certification record are the same as the
taxpayer identifying number and name
control of a debtor record. When a
match occurs and all other requirements
for tax refund offset have been met, FMS
will reduce the amount of any tax
refund payment payable to a debtor by
the amount of any past-due, legally
enforceable debt owed by the debtor.
Any amounts not offset will be paid to
the payee(s) listed in the payment
certification record.

(3) This section does not apply to any
debt or claim arising under the Internal
Revenue Code.

(4)(i) This section applies to Federal
Old Age, Survivors and Disability
Insurance (OASDI) overpayments
provided the requirements of 31 U.S.C.
3720A(f)(1) and (2) are met with respect
to such overpayments.

(ii) For purposes of this section,
“OASDI overpayment” means any
overpayment of benefits made to an
individual under title Il of the Social
Security Act (42 U.S.C. 401 et seq.).

(5) A creditor agency is not precluded
from using debt collection procedures,
such as wage garnishment, to collect
debts that have been submitted to FMS
for purposes of offset under this part.
Such debt collection procedures may be
used separately or in conjunction with
offset collection procedures.

(c) Regulations. Prior to submitting
debts to FMS for collection by tax
refund offset, Federal agencies shall
promulgate temporary or final
regulations under 31 U.S.C. 3716 and 31
U.S.C. 3720A, governing the agencies’
authority to collect debts by
administrative offset, in general, and
offset of tax refund payments, in
particular.

(d) Agency certification and referral of
debt—(1) Past-due, legally enforceable
debt eligible for tax refund offset. For
purposes of this section, when a Federal
agency refers a past-due, legally
enforceable debt to FMS for tax refund
offset, the agency will certify to FMS
that:

(i) The debt is past-due and legally
enforceable in the amount submitted to
FMS and that the agency will ensure
that collections are properly credited to
the debt;

(ii) Except in the case of a judgment
debt or as otherwise allowed by law, the
debt is referred for offset within ten
years after the agency’s right of action
accrues;

(iii) The creditor agency has made
reasonable efforts to obtain payment of
the debt in that the agency has:

(A) Submitted the debt to FMS for
collection by administrative offset and
complied with the provisions of 31
U.S.C. 3716(a) and related regulations,
to the extent that collection of the debt
by administrative offset is not
prohibited by statute;

(B) Notified, or has made a reasonable
attempt to notify, the debtor that the
debt is past-due, and unless repaid
within 60 days after the date of the
notice, will be referred to FMS for tax
refund offset;

(C) Given the debtor at least 60 days
to present evidence that all or part of the
debt is not past-due or legally
enforceable, considered any evidence
presented by the debtor, and determined
that the debt is past-due and legally
enforceable; and

(D) Provided the debtor with an
opportunity to make a written
agreement to repay the amount of the
debt;

(iv) The debt is at least $25; and

(v) In the case of an OASDI
overpayment—

(A) The individual is not currently
entitled to monthly insurance benefits
under title Il of the Social Security Act
(42 U.S.C. 401 et seq.);

(B) The notice describes conditions
under which the Commissioner of
Social Security is required to waive
recovery of the overpayment, as
provided under 42 U.S.C. 404(b); and

(C) If the debtor files a request for a
waiver under 42 U.S.C. 404(b) within
the 60-day notice period, the agency has
considered the debtor’s request.

(2) Pre-offset notice and consideration
of evidence for past-due, legally
enforceable debt. (i) For purposes of
paragraph (d)(1)(iii)(B) of this section, a
creditor agency has made a reasonable
attempt to notify the debtor if the
agency uses the current address
information contained in the agency’s
records related to the debt. Agencies
may, but are not required to, obtain
address information from the IRS
pursuant to 26 U.S.C. 6103(m)(2), (4), or
(5).

(ii) For purposes of paragraph
(d)(2)(iii)(C) of this section, if the
evidence presented by the debtor is
considered by an agent of the creditor
agency, or other entities or persons
acting on the agency’s behalf, the debtor
must be accorded at least 30 days from
the date the agent or other entity or

person determines that all or part of the
debt is past-due and legally enforceable
to request review by an officer or
employee of the agency of any
unresolved dispute. The agency must
then notify the debtor of its decision.

(3) Referral of past-due, legally
enforceable debt. A Federal agency will
submit past-due, legally enforceable
debt information for tax refund offset to
FMS in the time and manner prescribed
by FMS. For each debt, the creditor
agency will include the following
information:

(i) The name and taxpayer identifying
number (as defined in 26 U.S.C. 6109)
of the debtor who is responsible for the
debt;

(ii) The amount of such past-due and
legally enforceable debt;

(iii) The date on which the debt
became past-due;

(iv) The designation of the Federal
agency or subagency referring the debt;
and

(v) In the case of an OASDI
overpayment, a certification by the
Commissioner of Social Security
designating whether the amount payable
to the agency is to be deposited in either
the Federal Old-Age and Survivors
Insurance Trust Fund or the Federal
Disability Insurance Trust Fund, but not
both.

(4) Correcting and updating referral.
If, after referring a past-due, legally
enforceable debt to FMS as provided in
paragraph (d)(3) of this section, a
creditor agency determines that an error
has been made with respect to the
information transmitted to FMS, or if an
agency receives a payment or credits a
payment to the account of a debtor
referred to FMS for offset, or if the debt
amount is otherwise incorrect, the
agency shall promptly notify FMS and
make the appropriate correction of the
agency’s records. Creditor agencies will
provide certification as required under
paragraph (d)(1) of this section for any
increases to amounts owed.

(5) FMS may reject a certification
which does not comply with the
requirements of paragraph (d)(1) of this
section. Upon notification of the
rejection and the reason for the
rejection, a creditor agency may
resubmit the debt with a corrected
certification.

(e) Priorities for offset. (1) A tax
refund payment shall be reduced first by
the amount of any past-due support
assigned to a State under section
402(a)(26) or section 471(a)(17) of the
Social Security Act (42 U.S.C. 602(a)(26)
or 42 U.S.C. 671(a)(17)) which is to be
offset under 26 U.S.C. 6402(c), 42 U.S.C.
664 and the regulations thereunder;
second, by the amount of any past-due,
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legally enforceable debt owed to a
Federal agency which is to be offset
under 26 U.S.C. 6402(d), 31 U.S.C.
3720A and this section; and third, by
the amount of any qualifying past-due
support not assigned to a State which is
to be offset under 26 U.S.C. 6402(c), 42
U.S.C. 664 and the regulations
thereunder.

(2) If a debtor owes more than one
past-due, legally enforceable debt to a
Federal agency or agencies, the tax
refund payment shall be credited
against the debts in the order in which
the debts accrued. A debt shall be
considered to have accrued at the time
at which the agency determines that the
debt became past due.

(3) Reduction of the tax refund
payment pursuant to 26 U.S.C. 6402(a),
(c), and (d) shall occur prior to crediting
the overpayment to any future liability
for an internal revenue tax. Any amount
remaining after tax refund offset under
26 U.S.C. 6402 (a), (c), and (d) shall be
refunded to the taxpayer, or applied to
estimated tax, if elected by the taxpayer
pursuant to IRS regulations.

(f) Post-offset notice to the debtor, the
creditor agency, and the IRS. (1)(i) FMS
will notify the payee(s) to whom the tax
refund payment is due, in writing of:

(A) The amount and date of the offset
to satisfy a past-due, legally enforceable
nontax debt;

(B) The creditor agency to which this
amount has been paid or credited; and

(C) A contact point within the creditor
agency that will handle concerns or
questions regarding the offset.

(ii) The notice in paragraph (f)(1)(i) of
this section will also advise any non-
debtor spouse who may have filed a
joint tax return with the debtor of the
steps which a non-debtor spouse may
take in order to secure his or her proper
share of the tax refund. See paragraph
(9) of this section.

(2) FMS will advise each creditor
agency of the names, mailing addresses,
and identifying numbers of the debtors
from whom amounts of past-due, legally
enforceable debt were collected and of
the amounts collected from each debtor
for that agency. FMS will not advise the
creditor agency of the source of payment
from which such amounts were
collected. If a payment from which an
amount of past-due, legally enforceable
debt is to be withheld is payable to two
individual payees, FMS will notify the
creditor agency and furnish the name
and address of each payee to whom the
payment was payable.

(3) At least weekly, FMS will notify
the IRS of the names and taxpayer
identifying numbers of the debtors from
whom amounts of past-due, legally

enforceable debt were collected and the
amounts collected from each debtor.

(g) Offset made with regard to a tax
refund payment based upon joint
return. If the person filing a joint return
with a debtor owing the past-due,
legally enforceable debt takes
appropriate action to secure his or her
proper share of a tax refund from which
an offset was made, the IRS will pay the
person his or her share of the refund
and request that FMS deduct that
amount from amounts payable to the
creditor agency. FMS and the creditor
agency will adjust their debtor records
accordingly.

(h) Disposition of amounts collected.
FMS will transmit amounts collected for
past-due, legally enforceable debts, less
fees charged under paragraph (i) of this
section, to the creditor agency’s account.
If an erroneous payment is made to any
agency, FMS will notify the creditor
agency that an erroneous payment has
been made. The agency shall pay
promptly to FMS an amount equal to
the amount of the erroneous payment
(without regard to whether any other
amounts payable to such agency have
been paid).

(i) Fees. The creditor agency will
reimburse FMS and the IRS for the full
cost of administering the tax refund
offset program. FMS will deduct the fees
from amounts collected prior to
disposition and transmit a portion of the
fees deducted to reimburse the IRS for
its share of the cost of administering the
tax refund offset program. To the extent
allowed by law, creditor agencies may
add the offset fees to the debt.

(i) Review of tax refund offsets. Any
reduction of a taxpayer’s refund made
pursuant to 26 U.S.C. 6402(d) shall not
be subject to review by any court of the
United States or by the Secretary of the
Treasury, FMS or IRS in an
administrative proceeding. No action
brought against the United States to
recover the amount of this reduction
shall be considered to be a suit for
refund of tax. Any legal, equitable, or
administrative action by any person
seeking to recover the amount of the
reduction of the overpayment must be
taken against the Federal creditor
agency to which the amount of the
reduction was paid. Any action which
is otherwise available with respect to
recoveries of overpayments of benefits
under 42 U.S.C. 404 must be taken
against the Commissioner of Social
Security.

(k) Access to and use of confidential
tax information. Access to and use of
confidential tax information in
connection with the tax refund offset
program are restricted by 26 U.S.C.
6103. Generally, agencies will not

receive confidential tax information
from FMS. To the extent such
information is received, agencies are
subject to the safeguard, recordkeeping,
and reporting requirements of 26 U.S.C.
6103(p)(4) and the regulations
thereunder. The agency shall inform its
officers and employees who access or
use confidential tax information of the
restrictions and penalties under the
Internal Revenue Code for misuse of
confidential tax information.

(I) Effective date. This section applies
to tax refund payments payable under
26 U.S.C. 6402 after January 1, 1998.

Dated: June 6, 1997.
Russell D. Morris,

Commissioner, Financial Management
Service.

[FR Doc. 97-16181 Filed 6—-24-97; 8:45 am]
BILLING CODE 4810-35-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 151

[CGD 97-015]

RIN 2115-AF43

Antarctic Treaty Environmental
Protection Protocol; Correction

AGENCY: Coast Guard, DOT.
ACTION: Direct final rule; correction.

SUMMARY: This document contains
corrections to the direct final
regulations [CGD 97-015] which were
published Monday, April 14, 1997 (62
FR 18043). The regulations incorporated
the Antarctic Treaty Environmental
Protection Protocol into the Code of
Federal Regulations (CFR).

DATES: This rule is effective on
September 30, 1997.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander Ray Perry,
Office of Operating and Environmental
Standards at (202) 267-2714.

SUPPLEMENTARY INFORMATION:
Background

The direct final rule that is the subject
of this correction amends Title 33 of the
Code of Federal Regulations to
implement the Antarctic Science,
Tourism, and Conservation Act of 1996
(Pub. L. 104-227). These regulations
should guide U.S. owned and/or
operated vessels to properly prepare for
voyages in the Antarctic. The rule will
harmonize U.S. regulations with
international standards and improve
preparedness to respond to a spill.
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Need for Correction

As published, the final regulations
contained an error which may prove to
be misleading and is in need of
correction or clarification.

Correction of Publication

Accordingly, the publication of April
14, 1997, of the final regulations (62 FR
18043), which were the subject of FR
Doc. 97-9388 is corrected as follows:

PART 151—[CORRECTED]

1. On page 18045, in the second
column, instruction number 1, and the
authority cite are corrected to read as
follows:

“1. The authority citation for subpart
A of part 151 is revised to read as
follows:

Authority: 33 U.S.C. 1321 and 1903; Pub.

L. 104-227 (110 Stat. 3034), E.O. 12777, 3
CFR, 1991 Comp. P. 351; 49 CFR 1.46.”

Dated: June 17, 1997.
R.C. North,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Marine Safety and
Environmental Protection.

[FR Doc. 97-16570 Filed 6-24-97; 8:45 am]

BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300496A; FRL-5724-6]

RIN 2070-AB78

Cyclanilide; Pesticide Tolerances,
Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: EPA is correcting the tolerane
level for meat of cattle, goats, horses,
hogs and sheep as published in the
Federal Register of May 23, 1997.
DATES: This correction is effective May
23, 1997.

FOR FURTHER INFORMATION CONTACT: By
mail: Cynthia Giles-Parker, Team Leader
(22), Registration Division,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number
and e-mail address: Room 227, CM#2,
1921 Jefferson Davis Highway,
Arlington, VA (703-305—7740). e-mail:
giles-parker.cynthia@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of May 23, 1997 (62 FR
20350)(FRL-5719-8), EPA issued a final
rule establishing pesticide tolerances for
residues of the plant growth regulator,

cyclanilide, in or on the food
commodities cottonseed, cotton gin
byproducts, milk, fat, meat, meat by-
products, and kidney of cattle, goats,
horses, hogs and sheep. Rhone-Poulenc
Ag Company submitted a petition to
EPA under the Federal Food, Drug, and
Cosmetic Act (FFDCA) as amended by
the Food Quality Protection Act of 1996
(Pub. L. 104-170) requesting the
tolerances. The tolerance level for meat
of cattle, goats, horses, hogs and sheep
was incorrectly shown as 0.20 parts per
million in § 180.506. This rule corrects
those tolerances effective retroactively
to May 23, 1997 as follows:

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests, Reporting and
record keeping requirements

Dated: June 12, 1997.
James Jones,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR part 180 is
corrected as follows:

PART 180—[CORRECTED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

2. In the issue of May 23, 1997, on
page 28355, in FR Doc. 97-13645,
§180.506,the table to paragraph (a), the
entries for ‘““Cattle, meat,” “‘Goats,
meat,” ‘““Hogs, meat,” and ‘‘Horses,
meat,”” are corrected to read as follows:

§180.506 Cyclanilide; tolerances for
residues.

(a) * * *
Commodity leaitlfioliler

* * * *
Cattle, meat ........cccceeecvveevineeenns 0.02

* * * *
Goats, meat ........ceevvvveevvviineinnns 0.02

* * * *
Horses, meat .......ccccceeeeeviiinnnnns 0.02

* * * *
Hogs, meat ...........cccoeiiiiiiinins 0.02

* * * *

[FR Doc. 97-16508 Filed 6-24-97; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 970613138-7138-01; I.D.
060397E]

RIN 0648—-AF81

Fisheries of the Exclusive Economic
Zone Off Alaska; Scallop Fisheries Off
Alaska; 1997-98 Harvest
Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final 1997-98 scallop harvest
specifications; closure.

SUMMARY: NMFS announces final
specifications of total allowable catches
(TACs) and crab bycatch limits (CBLs)
for the scallop fishery off Alaska during
the period July 1, 1997, through June 30,
1998. NMFS also is closing the scallop
fishery in Registration Area A
(Southeastern), because the TAC
specified for that area is zero. This
action is necessary to establish harvest
limits and associated management
measures for scallops during the new
fishing year. The intended effect of this
action is to conserve and manage the
scallop resource under the Fishery
Management Plan for the Scallop
Fishery off Alaska (FMP).

DATES: The final 1997-98 harvest
specifications and closure in
Registration Area A are effective July 1,
1997, through June 30, 1998, or until
changed by subsequent notification in
the Federal Register. Comments on the
final 1997-98 harvest specifications
must be received at the following
address by July 25, 1997.

ADDRESSES: Comments must be sent to
Ronald J. Berg, Chief, Fisheries
Management Division, Alaska Region,
NMEFES, P.O. Box 21668, Juneau, AK
99802-1668, Attn: Lori J. Gravel, or
delivered to the Federal Building, 709
West 9th Street, Juneau, AK. The final
1997 Stock Assessment and Fishery
Evaluation (SAFE) report, and the Final
Environmental Assessment/Regulatory
Impact Review (EA/RIR) prepared for
Amendment 1 to the FMP are available
from the North Pacific Fishery
Management Council, West 4th Avenue,
Suite 306, Anchorage, AK 99510-2252
(907-271-2809).

FOR FURTHER INFORMATION CONTACT: Kent
Lind, NMFS, 907-586-7228.
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SUPPLEMENTARY INFORMATION:
Background

The scallop fishery in the exclusive
economic zone (EEZ) off Alaska is
managed by NMFS under the FMP. The
FMP was prepared by the North Pacific
Fishery Management Council (Council)
under the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) and approved
by NMFS on July 26, 1995. Amendment
1 to the FMP was implemented on
August 1, 1996 (61 FR 38099, July 23,
1996), and established a joint state-
Federal management regime under
which NMFS has implemented Federal
management measures to parallel most
State of Alaska (State) management
measures. Regulations implementing the
FMP are set out at 50 CFR part 679.
General regulations that also affect
fishing in the EEZ are set out at 50 CFR
part 600.

Under Amendment 1, scallop TACs
and CBLs are specified annually by
NMEFS after consultation with the
Alaska State Board of Fisheries (Board)
and the Council. In March 1997, the
Board reviewed scallop TAC and CBL
recommendations made by the Alaska
Department of Fish and Game (ADF&G)
and forwarded these recommendations
to the Council for review and adoption.
The Council subsequently distributed
the State’s proposed TAC and CBL
specifications to the public in its
newsletter and notified the public of its
intent to adopt final specifications at the
April 1997 Council meeting. At its April
1997 meeting, the Council adopted the
State’s recommended TACs and CBLs
and forwarded them to NMFS for
approval and publication in the Federal
Register. The Council invited public
comment on the 1997-98 scallop TACs
and CBLs prior to and during the April
1997 Council meeting. No written or
oral comments were received by the
Council.

Scallop TACs

The regulations implementing
Amendment 1 contain the following
requirements for specification of scallop
TACs:

1. The total annual TAC amount for
scallops off Alaska will be established
within the optimum yield (OY) range of
0 to 1.8 million Ib (0 to 815.5 mt) of
shucked scallop meat.

2. The annual TACs for scallops in
each Registration Area or part thereof
will be established as a weight in
pounds of shucked scallop meat, based
on the best available information on the
biological condition of the scallop
resource and socioeconomic
considerations that are consistent with
the goals and objectives of the FMP.

3. Annual scallop TACs will be
specified for the 12-month period
extending from July 1 through June 30
of the following year. An annual TAC
amount is available for harvest only for
the registration area or district specified,
only during the applicable season set
out in §679.64 and only if no closure or
other restriction or limitation is
applicable.

The TAC recommendations made by
the State and adopted by the Council
fulfill these requirements and are set out
in table 1 below. With the exception of
the Kamishak District of Registration
Area H (Cook Inlet) and Registration
Area E (Prince William Sound), these
TACs are unchanged from the 1996-97
fishing year.

As a result of recent State surveys, the
scallop TAC for the Kamishak District of
Registration Area H was raised from
20,000 Ib (9,074 kg) shucked meat to
28,000 Ib (12,701 kg) shucked meat and
the scallop TAC for Registration Area E
was lowered from 50,000 Ib (22,686 kg)
shucked meat to 17,400 Ib (7,893 kg)
shucked meat. These TACs are based on
estimates of exploitable biomass, a 10-
percent harvest rate and a conversion
factor of 10 percent average meat weight
to total animal weight. Exploitable
biomasses for the Kamishak District and
Registration Area E are calculated using
area swept methods with information
from fishermen on bed size, average
towing speed, and pounds per tow.

Scallop TACs in all other areas
remain unchanged from the 1996-97
fishing year. In the absence of surveys,
the State’s recommended TAC for each
area is established as the average of the
historic catch from 1969 to 1994 minus
years when no fishery and “‘fishing-up
effect”” occurs. The term “‘fishing-up
effect” is used to describe the initial
exploitation phase of a new fishery or
removal of accumulated stock.

The only known commercially viable
scallop beds in Southeast Alaska are
found in the Fairweather Grounds in
District 16. For purposes of scallop
management, this district has been
shifted from the Registration Area A
(Southeastern) to the adjacent
Registration Area D (Yakutat). Because
there are no other known commercially
viable scallop beds in Registration Area
A, the TAC for this area is set at zero.
Vessel operators wishing to explore for
new scallop beds in this area would
apply for an experimental fishing permit
under §679.6.

TABLE 1.—ScALLOP TAC AMOUNTS
FOR THE PERIOD JuLY 1, 1997,
THROUGH JUNE 30, 1998, N
POUNDS AND KILOGRAMS  OF
SHUCKED SCALLOP MEAT BY SCAL-
LOP REGISTRATION AREA AND Dis-
TRICT

Scallop registration
pare% b kg
Area A (Southeast-

[112) EVRTUURRRRRN zero zero
Area D (Yakutat):.

District 16 .............. 35,000 15,876

All other districts .... 250,000 113,398
Area E (Prince Wil-

liam Sound) ........... 17,400 7,893
Area H (Cook Inlet):.

Kamishak District ... 28,000 12,701
Area K (Kodiak) ........ 400,000 181,437
Area M (Alaska Pe-

ninsula) .......cc.cc..... 200,000 90,718
Area O (Dutch Har-

bor) ..o 170,000 77,111
Area Q (Bering Sea) 600,000 272,155
Area R (Adak) ........... 75,000 34,019

Total ..cccvennen. 1,775,400 805,308

Crab Bycatch Limits

CBLs are established in registration
areas where crab bycatch in the scallop
fishery is a management concern.
ADF&G has recommended CBLs be
specified for all registration areas of
concern, except Registration Area Q
(Bering Sea), according to the following
formula: If crab stocks in a registration
area are sufficiently healthy to support
a commercial crab fishery, the CBL for
that area is established at 1 percent of
the most recent crab population
estimate for that area; if crab stocks in
a registration area are insufficiently
healthy to support a commercial crab
fishery, the CBL for that area is
established as 0.5 percent of the most
recent crab population estimate.

In Registration Area Q, regulations
require that CBLs be specified according
to the following formulas: For red king
crab, the CBL must be specified within
the range of 500 to 3,000 crab. Because
red king crab populations in the Bering
Sea are currently depressed, the Council
adopted the lower end of the acceptable
range—500 crab for 1997-98. Red king
crab bycatch in the Area Q scallop
fishery during 1996-97 was
significantly below 500 crab and is
expected to remain low in 1997-98,
because the Area Q scallop fishery is not
typically conducted in areas frequented
by red king crab. For Chionoecetes
opilio Tanner crab, the CBL is set at
0.003176 percent of the best available
estimate of C. opilio abundance in
Registration Area Q. For C. bairdi
Tanner crab, the CBL is set at 0.13542
percent of the best available estimate of
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C. bairdi abundance in Registration Area

Q.

The CBLs for the period July 1, 1997,
through June 30, 1998, are shown in
table 2.

TABLE 2.—CRAB BYCATCH LIMITS FOR THE PERIOD JULY 1, 1997, THROUGH JUNE 30, 1998, IN NUMBERS OF CRABS BY
SCALLOP REGISTRATION AREA AND DISTRICT

Scallop registration area

Red king C. bairdi C. opilio

Area A (Southeastern)
Area D (Yakutat)
Area E (Prince William Sound)
Area H (Cook Inlet):
Kamishak District

(@10 =T o= T (=T T ) vy ot OSSPSR

Area K (Kodiak):
Shelikof District
Northeast District ............

Area M (Alaska Peninsula) ...

Area O (Dutch Harbor) ..........

Area Q (Bering Sea)

Area R (Adak)

Closure in Registration Area A

In Registration Area A, the final
scallop TAC amount for the period July
1, 1997, through June 30, 1998, is zero.
Therefore, under § 679.62(c), NMFS is
prohibiting the catch and retention of
scallops in Registration Area A from
July 1, 1997, through June 30, 1998.

Classification

This action is authorized under 50
CFR part 679 and is exempt from review
under E.O. 12866.

The FMP takes into consideration, in
the establishment of annual harvest
guidelines, the timing of the receipt,
development, review, and analysis of
the fishery information necessary for
setting the specifications, and the need
to have the specifications in effect at the
beginning of the 1997 fishing year to
coordinate the Federal and State scallop
fisheries. Amendment 1 to the FMP,

implemented on August 1, 1996,
recognized these considerations and
established a public notification process
through Federal Register publication
and Council mailings, of relevant
meetings at which scallop fishery
specifications will be developed. This
FMP process was designed to provide
an opportunity for public input during
the annual development of the harvest
guidelines. Thus, as the interested
public had an opportunity to comment
on the formulation of these
specifications at the March 1997 Board
meeting and the April 1997 Council
meeting, there is good cause under 5
U.S.C. 553(b)(B) to waive prior notice
and opportunity for public comment as
such additional procedures would be
unnecessary. Additional public
comment on the specifications will be
accepted for 30 days after publication of
this document in the Federal Register.
The Assistant Administrator (AA) will

consider all comments made during this
additional public comment period and
may make modifications as appropriate.
The specifications and closure
announced in this rule do not revise the
conservation and management measures
currently in effect in a manner that
would require time to plan or prepare
for those revisions. Therefore, the AA
finds good cause, under 5 U.S.C.(d)(3),
to have a delayed effectiveness period
shorter than the statutorily required 30
days, and makes these actions effective
onJuly 1, 1997.

Authority: 16 U.S.C. 773 et seq., 1801 et
seq. and 3631 et seq.

Dated: June 19, 1997.
Rolland A. Schmitten,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 97-16619 Filed 6-24-97; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM—-45-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing

Model 737-100, —200, —300, —400, and
—500 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Boeing Model 737-100, —200, —300,
—400, and -500 series airplanes. This
proposal would require removing the
yaw damper coupler; replacing its
internal rate gyroscope with a new or
overhauled unit; and performing a test
to verify the integrity of the yaw damper
coupler, and repair, if necessary. This
proposal is prompted by an FAA
determination that requiring
replacement of the internal rate
gyroscope will significantly increase the
reliability of the yaw damper coupler
system. The actions specified by the
proposed AD are intended to prevent
sudden uncommanded yawing of the
airplane due to potential failures within
the yaw damper system, and consequent
injury to passengers and crewmembers.
DATES: Comments must be received by
July 21, 1997.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM—
45—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from

Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Hania Younis, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington; telephone (425) 227-2764;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-NM-45-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
97-NM-45-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

On August 21, 1996, the FAA issued
a notice of proposed rulemaking
(NPRM), Docket Number 96-NM-151—
AD (61 FR 44243, August 28, 1996),
applicable to all Boeing Model 737-100,
—200, —300, —400, and —500 series
airplanes, which proposed to require
repetitive tests to verify the integrity of
the yaw damper coupler, and various
follow-on actions. That NPRM also
proposed to require a one-time
inspection to determine the part number
of the engage solenoid valve of the yaw
damper, and replacement of the valve
with a valve having a different part
number, if necessary. That NPRM was
prompted by a review of the design of
the flight control systems on Model 737
series airplanes. The actions specified
by that proposed AD were intended to
prevent sudden uncommanded yawing
of the airplane due to potential failures
within the yaw damper system, and
consequent injury to passengers and
crewmembers.

Actions Since Issuance of the NPRM

Since the issuance of the NPRM
described previously, the FAA has
determined that the requirements
contained in paragraph (b) of the NPRM
must be expanded to require hard-time
replacement of the internal rate
gyroscope of the yaw damper coupler.
That paragraph originally proposed to
require, in part, replacement of the
internal rate gyroscope only if necessary
following testing. The FAA made this
determination based on data submitted
by Boeing, which indicates that
requiring replacement of the internal
rate gyroscope within a specified time
will significantly increase the reliability
of the yaw damper coupler system. The
FAA finds that such hard-time
replacement is necessary in order to
address the unsafe condition identified
in the original NPRM (i.e., sudden
uncommanded yawing of the airplane
due to potential failures within the yaw
damper system, and consequent injury
to passengers and crewmembers).

In addition, a commenter to the
original NPRM suggests that it be
separated into two independent AD’s—
one action to address the internal rate
gyroscope, and the other action to
address the engage solenoid valve. The
commenter states that the actions
required for each of these parts are
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sufficiently different that recordkeeping
requirements warrant separate rules.

In response to that commenter, the
FAA determined that issuance of two
separate AD’s is appropriate. Therefore,
on April 24, 1997, the FAA issued AD
97-09-15, amendment 39-10011 (62 FR
24325, May 5, 1997), to require
accomplishment of the actions
contained in the original NPRM that
address the engage solenoid valve.
[Those actions appeared in paragraph
(b) of the original NPRM.] This
proposed rule addresses actions
contained in the original NPRM that are
associated with the internal rate
gyroscope of the yaw damper coupler.
[Those actions appeared in paragraph
(a) of the original NPRM.]

Additionally, on March 7, 1997, the
FAA issued an NPRM to require
installation of a newly designed rudder-
limiting device and yaw damper system
[reference Docket 97-NM-28—-AD (62 FR
12121, March 14, 1997)]. That proposal
was issued in response to a number of
reports of malfunctions of the yaw
damper system, which may have been
caused by failure of the internal rate
gyroscope of the yaw damper coupler as
a result of wear of the rotor bearing, and
contamination and shorting of the
electrical connectors or surface position
sensors in the area of the yaw damper
servo-actuator. Such malfunctions of the
yaw damper system, if not corrected,
could result in sudden uncommanded
yawing of the airplane and consequent
injury to passengers and crewmembers.

Boeing advised the FAA that it has
designed a rudder-limiting device and a
new yaw damper for installation on the
latest versions of Model 737 series
airplanes currently undergoing
certification. Both of these systems are
capable of being installed on the
existing fleet of Model 737 series
airplanes. (Boeing has not yet released
a service bulletin reflecting these
changes.)

In light of that information, the FAA
made a determination that installation
of a newly designed rudder-limiting
device and yaw damper system is
required to ensure the safety of the
affected fleet. Installation of a rudder-
limiting device is necessary to reduce
the rudder authority at altitudes above
1,500 feet above ground level (AGL) so
that, if any inadvertent hardover occurs,
the resultant roll upset can be controlled
with control wheel inputs. Installation
of a new yaw damper system is
necessary to improve the reliability of
the system and its fault monitoring
capability, which will prevent
uncommanded yawing of the airplane.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require removing the yaw damper
coupler; replacing its internal rate
gyroscope with a new or overhauled
unit; and performing a test to verify the
integrity of the yaw damper coupler,
and repair, if necessary. The actions
would be required to be accomplished
in accordance with a method approved
by the FAA.

Explanation of Proposed Compliance
Times

This proposal would require that the
actions be accomplished within 6,000
hours time-in-service (for yaw damper
couplers on which the last maintenance
activity occurred within less than
12,000 hours time-in-service as of the
effective date of the AD), or 3,000 hours
time-in-service (for yaw damper
couplers on which the last maintenance
activity occurred within 12,000 hours
time-in-service or more as of the
effective date of the AD). Thereafter,
repetitive tests would be accomplished
every 9,000 hours time-in-service.

In developing an appropriate
compliance time for this action, the
FAA considered not only the degree of
urgency associated with addressing the
subject unsafe condition, but the
availability of required parts and the
practical aspect of accomplishing the
required actions within an interval of
time that parallels normal scheduled
maintenance for the majority of affected
operators. The repetitive test interval
was established based on analyses
submitted by Boeing; accomplishment
of tests at this interval will ensure that
the overall reliability of the yaw damper
coupler system is maximized.

Cost Impact

There are approximately 2,675 Model
737 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 1,091 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
between 8 and 13 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $2,500 per
airplane. Based on these figures, the cost
impact of the proposed AD on U.S.
operators is estimated to be between
$3,251,180 and $3,578,480, or between
$2,980 and $3,280 per airplane.

The cost impact figures discussed
above are based on assumptions that no

operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The FAA recognizes that the
obligation to maintain aircraft in an
airworthy condition is vital, but
sometimes expensive. Because AD’s
require specific actions to address
specific unsafe conditions, they appear
to impose costs that would not
otherwise be borne by operators.
However, because of the general
obligation of operators to maintain
aircraft in an airworthy condition, this
appearance is deceptive. Attributing
those costs solely to the issuance of this
AD is unrealistic because, in the interest
of maintaining safe aircraft, prudent
operators would accomplish the
required actions even if they were not
required to do so by the AD.

A full cost-benefit analysis has not
been accomplished for this proposed
AD. As a matter of law, in order to be
airworthy, an aircraft must conform to
its type design and be in a condition for
safe operation. The type design is
approved only after the FAA makes a
determination that it complies with all
applicable airworthiness requirements.
In adopting and maintaining those
requirements, the FAA has already
made the determination that they
establish a level of safety that is cost-
beneficial. When the FAA, as in this
proposed AD, makes a finding of an
unsafe condition, this means that the
original cost-beneficial level of safety is
no longer being achieved and that the
proposed actions are necessary to
restore that level of safety. Because this
level of safety has already been
determined to be cost-beneficial, a full
cost-benefit analysis for this proposed
AD would be redundant and
unnecessary.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

Therefore, in accordance with
Executive Order 12612, it is determined
that this proposal would not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
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FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 97-NM-45—-AD.

Applicability: All Model 737-100, —200,
—300, —400, and -500 series airplanes,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent sudden uncommanded yawing
of the airplane due to potential failures
within the yaw damper system, and
consequent injury to passengers and
crewmembers, accomplish the following:

(a) Remove the yaw damper coupler,
replace the internal rate gyroscope with a
new or overhauled unit, and perform a test
to verify the integrity of the yaw damper
coupler, all in accordance with a method
approved by the Manager, Seattle Aircraft
Certification Office (ACO), FAA, Transport
Airplane Directorate, at the applicable time

specified in paragraph (a)(1) or (a)(2) of this
AD.

(1) For airplanes on which the yaw damper
coupler has accumulated less than 12,000
hours time-in-service since its last
maintenance activity as of the effective date
of this AD: Perform the actions within 6,000
hours time-in-service after the effective date
of this AD; and thereafter at intervals not to
exceed 9,000 hours time-in-service.

(2) For airplanes on which the yaw damper
coupler has accumulated 12,000 or more
hours time-in-service since its last
maintenance activity as of the effective date
of this AD: Perform the actions within 3,000
hours time-in-service after the effective date
of this AD; and thereafter at intervals not to
exceed 9,000 hours time-in-service.

(b) If the yaw damper coupler fails the test
required by paragraph (a) of this AD, prior to
further flight, repair the coupler in
accordance with a method approved by the
Manager, Seattle ACO.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate.

Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on June 18,
1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-16569 Filed 6—-24-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 154
[Docket No. RM97-3-000]

Research, Development and
Demonstration Funding; Notice of
Extension of Comment Period

Issued June 19, 1997.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of proposed rulemaking;
extension of comment period.

SUMMARY: On April 30, 1997, the
Federal Energy Regulatory Commission

issued a Notice of Proposed Rulemaking
(62 FR 24853, May 7, 1997) proposing
to amend its research, development and
demonstration regulations to propose a
new funding mechanism for the Gas
Research Institute. The date for filing
further comments in this docket is being
extended at the request of various
interested entities.

DATES: Comments shall be filed on or
before August 29, 1997.

ADDRESSES: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:
Lois D. Cashell, Secretary, 202—-208—
0400.

Lois D. Cashell,

Secretary.

[FR Doc. 97-16588 Filed 6-24-97; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 311

Privacy Program

AGENCY: Office of the Secretary, DOD.
ACTION: Proposed rule.

SUMMARY: In accordance with the
Privacy Act of 1974, the Office of the
Secretary of Defense (OSD) proposed to
exempt a new system of records,
DFM&P 26, entitled Vietnamese
Commandos Compensation Files, from
certain provisions of 5 U.S.C. 552a.
Exemption is needed to comply with the
prohibition against disclosure of
properly classified portions of this
record system.

DATES: Comments must be received no
later than August 25, 1997, to be
considered by the agency.

ADDRESSES: Send comments to the OSD
Privacy Act Officer, Washington
Headquarter Services, Correspondence
and Directives Division, Records
Management Division, 1155 Defense
Pentagon, Washington, DC 20301-1155.
FOR FURTHER INFORMATION CONTACT: Mr.
David Bosworth at (703) 695-0970.
SUPPLEMENTARY INFORMATION: Executive
Order 12866. It has been determined
that this Privacy Act rule for the
Department of Defense does not
constitute ‘significant regulatory action’.
Analysis of the rule indicates that it
does not have an annual effect on the
economy of $100 million or more; does
not create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; does not
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
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programs or the rights and obligations of
recipients thereof; does not raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866.

Regulatory Flexibility Act. It has been
determined that this Privacy Act rule for
the Department of Defense does not
have significant economic impact on a
substantial number of small entities
because it is concerned only with the
administration of Privacy Act systems of
records within the Department of
Defense.

Paperwork Reduction Act. It has been
determined that this Privacy Act rule for
the Department of Defense imposes no
information requirements beyond the
Department of Defense and that the
information collected within the
Department of Defense is necessary and
consistent with 5 U.S.C. 552a, known as
the Privacy Act, and 44 U.S.C. Chapter
35.

List of Subjects in 32 CFR part 311

Privacy.

Accordingly, 32 CFR part 311 is
amended as follows:

1. The authority citation for 32 CFR
part 311 continues to read as follows:

Authority: Pub.L. 93-579, 88 Stat 1896 (5
U.S.C.552a).

2. Section 311.7 is amended by
adding paragraphs (c)(10)(i) through
(c)(10)(iii) to read as follows:

§ 311.7 Procedures for exemptions.
* * * * *

(C) * * X
(10) System identifier and name:

DFMP 26, Vietnamese Commando
Compensation Files.

(i) Exemption: Information classified
under E.O. 12958, as implemented by
DoD 5200.1-R, may be exempt pursuant
to 5 U.S.C. 552a(k)(1).

(ii) Authority: 5 U.S.C. 552a(k)(1).

(iii) Reasons: From subsection 5
U.S.C. 552a(d) because granting access
to information that is properly classified
pursuant to E.O. 12958, as implemented
by DoD 5200.1-R, may cause damage to
the national security.

Dated: June 19, 1997.

L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense
[FR Doc. 97-16567 Filed 6—-24-97; 8:45 am]

BILLING CODE 5000-04-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 0

[GC Docket No. 97-143; FCC 97-198]
Implementation of the Electronic

Freedom of Information Act
Amendments of 1996

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This order proposes to amend
the Commission’s rules regarding
implementation of the Electronic
Freedom of Information Act
Amendments of 1996 to comply with
the changes mandated by the Electronic
Freedom of Information Act
Amendments of 1996. This proceeding
will make it easier for the public to
request access under the FOIA to the
Commission’s records.

DATES: Comments are due on or before
July 25, 1997 and Reply comments are
due on or before August 8, 1997.

ADDRESSES: Federal Communications
Commission, 1919 M Street, N.W.,
Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Laurence H. Schecker, Office of General
Counsel, (202) 418-1720.

SUPPLEMENTARY INFORMATION:

Adopted: June 5, 1997.
Released: June 19, 1997.

l. Introduction

1. In this NPRM, we propose to
amend Part 0 of the Commission’s Rules
to implement the amendments to the
Freedom of Information Act (“‘FOIA™)
that were enacted in the Electronic
Freedom of Information Act
Amendments of 1996 (“EFOIA”).1

2. The FOIA, which establishes a right
of access to Federal agency records, was
enacted 30 years ago, before the
extensive use of computers to create and
retain records in electronic formats.
With the advent and widespread
acceptance of new information
technologies, questions increasingly
arose about how electronic records
should be handled under the FOIA. The
EFOIA, signed into law on October 2,
1996, “*bring[s] FOIA into the
information and electronic age’ 2
through amendments that directly
address electronic records. The EFOIA
also addresses procedural aspects of the

1Public Law 104-231, 110 Stat. 3048 (1996),
codified at scattered subsections of 5 U.S.C. 552.

2President Clinton’s Statement on Signing H.R.
3802, The Electronic Freedom of Information Act
Amendments (October 2, 1996).

FOIA, including the time limits for
processing FOIA requests.

3. Several of the Commission’s FOIA
rules must be revised to conform to the
provisions of the EFOIA. We therefore
initiate this proceeding to implement
the EFOIA amendments.

I1. Discussion

4. To implement the EFOIA
amendments, we seek comment on the
proposed revisions to our FOIA rules set
forth below. The proposals are intended
to conform our rules to express
requirements of the EFOIA. In addition,
as directed by the EFOIA, we propose
new rules to provide for the expedited
processing of FOIA requests.

5. Form or Format Requests. A
significant change enacted in the EFOIA
is the requirement that agencies honor
requests that records be provided in
specific formats, including electronic
formats, so long as the records are
“readily reproducible by the agency in
that form or format.” 3 Prior to this
amendment, agencies were under no
obligation to accommodate a FOIA
requester’s preferences as to format.4 We
propose to amend §0.461(a) of our rules
to reflect this new requirement.

6. Time for Processing Initial FOIA
Requests. The EFOIA provides that,
effective October 2, 1997, agencies will
have 20 working days (rather than the
current 10 working days) to respond to
initial FOIA requests.> To implement
the statutory amendment, we propose to
amend §0.461(g) of our FOIA rules.6

7. The EFOIA further recognizes that
in some circumstances, agencies may
need more than 20 working days to
process FOIA requests. Prior to the
EFOIA’s enactment, agencies were
permitted to extend the time for
responding to initial FOIA requests an
additional 10 working days,” and these
provisions remain in effect. However, if
an extension of more than 10 working
days is sought, the EFOIA amendments
require that an agency provide
requesters with the opportunity both to
limit the scope of their requests to
enable processing within the 10 day
statutory time limit for extensions, or to
negotiate an alternate time frame for
processing requests.8 We propose to

3EFOIA 5, codified at 5 U.S.C. 552(a)(3)(B).

4See H.R. Rep. No. 795, 104th Cong., 2d Sess. 21
(1996) (House Report), citing Dismukes v.
Department of the Interior, 603 F. Supp. 760, 763
(D.D.C. 1984).

SEFOIA §8(b), codified at 5 U.S.C. 552(a)(6)(A)(i).
See House Report at 26-27.

647 CFR 0.461(g).

7Former 5 U.S.C. 552(a)(3)(B); 47 CFR 0.461(g).

8EFOIA §7(b), codified at 5 U.S.C. 552(a)(6)(B).
If the requester refuses either option, or no
agreement can be reached with the agency, a court
must take this into account in considering whether
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amend §0.461(g) of our FOIA rules to
reflect these changes.®

8. Expedited Processing. The EFOIA
requires agencies to promulgate through
a notice and comment rulemaking
regulations to consider requests for
“expedited processing” of initial FOIA
requests.10 Such requests must be
granted whenever a “compelling need”
is shown and may be granted in other
cases as determined by the agency.11
“Compelling need” is defined in the
EFOIA as (1) involving “an imminent
threat to the life or physical safety of an
individual’’; 12 or (2) in the case of a
request made by “‘a person primarily
engaged in disseminating information,
urgency to inform the public concerning
actual or alleged Federal Government
activity.” 13 When a request for
expedited processing is made, an agency
must notify the requester of its decision
whether or not to grant the request for
expedition within 10 calendar days.4 If
expedited processing is granted, an
agency must process the request as soon
as practicable.15 If the request is denied,
an agency must grant expedited
consideration of appeals of such a
denial.16

9. To implement the expedited
processing requirements of the EFOIA
amendments, we propose to amend
section 0.461 of our FOIA rules by
adding a new paragraph (h). Our
proposal for the most part tracks the
language of the statute. The proposed
rules place on the requester the burden
of demonstrating a compelling need.1?
As required by 5 U.S.C.
552(a)(6)(E)(ii)(1), the rules also must
provide for administrative appeals of a

to afford an agency additional time to process the
request. EFOIA 7, codified at 5 U.S.C.
552(a)(6)(B)(ii) and 552(a)(6)(C).

947 CFR 0.461(g).

10EFOIA 8(a), codified at 5 U.S.C. 552(a)(6)(E).

11EFOIA 8(a), codified at 5 U.S.C. 552(a)(2)(E)(i).

125 U.S.C. 552(a)(6)(E)(v)(l). The House Report at
26 explains that ““A threat to an individual’s life or
physical safety qualifying for expedited access
should be imminent. A reasonable person should be
able to appreciate that a delay in obtaining the
requested information poses such a threat.”

135 U.S.C. 552(a)(6)(E)(v)(I1). According to the
House Report at 26, to qualify for expedited
processing, the dissemination of information must
be the ““main activity” of the requester. The
“‘urgency to inform’’ standard requires that the
information requested pertain to “‘a matter of
current exigency to the American public” and that
delay would compromise a significant recognized
interest, but, by itself, the public’s right to know is
not enough.

145 U.S.C. 552(a)(2)(E)(ii)(1).

15 5 U.S.C. 552(a)(6)(E)(iii).

16 5 U.S.C. 552(a)(6)(E)(ii)(I1).

17See House Report at 25 (requester bears the
burden of showing expedition is appropriate).

denial of a request for expedited
processing. We propose to allow for the
filing of an application for review
within five working days of the denial
of a request for expedited processing.
The Commission will act expeditiously
on such applications.

10. Miscellaneous Revisions. The
EFOIA requires that the Commission
make available a guide for requesting
records or information from the
Commission.18 The Commission’s
Public Service Division of the Office of
Public Affairs has long published
annually a guide to finding information
at the FCC.19 We propose to amend
§0.443 of our rules to reflect the
availability of this important resource
tool for the public. We also propose to
amend our rules to reflect the
availability of Commission records and
information on the Internet.

I11. Procedural Matters

11. Ex Parte. This is a permit-but-
disclose rulemaking proceeding. Ex
parte presentations are permitted,
except during the Sunshine Agenda
period, provided they are disclosed as
provided in Commission rules. See 47
CFR 1.1202, 1.1203, and 1.1206(a).

12. Regulatory Flexibility Act
Certification. Section 603 of the
Regulatory Flexibility Act, as amended
(“RFA”),20 requires an initial regulatory
flexibility analysis in notice and
comment rulemaking proceedings
unless we certify that ““the rule will not,
if promulgated, have a significant
economic impact on a substantial
number of small entities.” 21 The
purpose of this Notice is to implement
the amendments to the FOIA enacted
through the EFOIA. In particular, the
proposed rules concern time limits for
processing FOIA requests, requests for
expedited processing, and requests that
records be produced in specific formats.
The proposed rules for the most part
simply adopt the language of the EFOIA
amendments. There is no reason to
believe that the revised rules will
impose any costs on FOIA requesters
beyond those costs incurred under our
former rules. Accordingly, we certify,
pursuant to section 605(b) of the RFA,
that the proposed rules will not have a
significant economic impact on a
substantial number of small entities.

18EFOIA §11, codified at 5 U.S.C. 552(g). See
House Report at 29-30.

19 Information Seekers Guide: How to Find
Information at the FCC, Public Service Division,
Office of Public Affairs, FCC (January 1997).

205 U.S.C. 603.

215 U.S.C. 605(b).

The Secretary shall send a copy of this
certification to the Chief Counsel for
Advocacy of the Small Business
Administration. A copy of this
certification will also be published in
the Federal Register.

13. Filing Comments. Pursuant to the
procedures set forth in 47 CFR 1.415
and 1.419, interested parties may file
comments on or before July 25, 1997,
and reply comments on or before
August 8, 1997 after publication of this
proposed rule in the Federal Register.
All relevant and timely comments will
be considered by the Commission before
final action is taken in this proceeding.
To file formally in this proceeding,
participants must file an original and
four copies of all comments, reply
comments, and supporting comments. If
participants want each Commissioner to
receive a personal copy of their
comments, an original plus nine copies
must be filed. Comments and reply
comments should be sent to the Office
of the Secretary, Federal
Communications Commission, 1919 M
Street, N.W., Room 222, Washington,
DC 20554. Parties should also submit
one copy of any documents filed in this
docket with ITS, 2100 M Street, N.W.,
Suite 140, Washington, DC 20037.
Comments and reply comments will be
available for public inspection during
regular business hours in the Dockets
Reference Room (Room 239) of the
Federal Communications Commission,
1919 M Street, N.W., Washington, DC
20554.

14. Contact Persons. For further
information concerning this proceeding
contact Laurence H. Schecker or Linda
P. Armstrong, Office of General Counsel,
at (202) 418-1720.

IV. Ordering Clause

15. Accordingly, it is ordered that
pursuant to sections 4(i) and 4(j) of the
Communications Act of 1934, as
amended, 47 U.S.C. 88 154(i) and 154¢(j),
and the Electronic Freedom of
Information Act Amendments of 1996,
Public Law 104-231, 110 Stat. 3048
(1996), a Notice of Proposed
Rulemaking is hereby adopted.

List of Subjects in 47 CFR Part 0

Freedom of information.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 97-16691 Filed 6-24-97; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

RIN 1018-AE25

Endangered and Threatened Wildlife
and Plants; Proposed Endangered
Status for the Plant Eriogonum
Apricum (lone Buckwheat) and
Proposed Threatened Status for the
Plant Arctostaphylos Myrtifolia (lone
Manzanita)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The Fish and Wildlife Service
(Service) proposes endangered status
pursuant to the Endangered Species Act
of 1973, as amended (Act), for
Eriogonum apricum (inclusive of vars.
apricum and prostratum) (lone
buckwheat). The Service also proposes
threatened status for Arctostaphylos
myrtifolia (lone manzanita). These two
species occur primarily on soils derived
from the lone Formation in Amador or
Calaveras counties in the central Sierra
Nevada foothills of California and are
imperiled by one or more of the
following factors—mining, clearing of
vegetation for agriculture and fire
protection, disease, inadequate
regulatory mechanisms, habitat
fragmentation, residential and
commercial development, changes in
fire frequency, and continued erosion
due to prior off-road vehicle use.
Random events increase the risk to the
few, small populations of E. apricum.
This proposal, if made final, would
implement the Federal protection and
recovery provisions afforded by the Act
for these plants.

DATES: Comments from all interested
parties must be received by August 25,
1997. Public hearing requests must be
received by August 11, 1997.

ADDRESSES: Comments and materials
concerning this proposal should be sent
to the Field Supervisor, Sacramento
Field Office, U.S. Fish and Wildlife
Service, 3310 EI Camino Avenue, Suite
130, Sacramento, California 95821—
6340. Comments and materials received,
as well as the supporting documentation
used in preparing the rule, will be
available for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Kirsten Tarp, Sacramento Field Office
(see ADDRESSES section) (telephone
916/979-2120; facsimile 916/979-2128).

SUPPLEMENTARY INFORMATION:
Background

Arctostaphylos myrtifolia (lone
manzanita), Eriogonum apricum var.
apricum (lone buckwheat), and
Eriogonum apricum var. prostratum
(Irish Hill buckwheat) are found
primarily in western Amador County,
about 70 kilometers (km) (40 miles (mi))
southeast of Sacramento in the central
Sierra Nevada foothills of California.
Most populations occur at elevations
between 90 and 280 meters (m) (280 to
900 feet (ft)). A few isolated occurrences
of A. myrtifolia occur in adjacent
northern Calaveras County.

Both species included in this proposal
exhibit marked substrate preferences
and grow in openings within chaparral
vegetation on lateritic soils crusts
(cement-like crusts of yellow iron oxide)
developed under a subtropical or
tropical climate during the Eocene (35—
57 million years before present); the
laterite is associated with the lone
Formation (Allen 1929). The “lone
soils” in the area are coarse-textured
and exhibit soil properties typical of
those produced under tropical climates
such as high acidity, high aluminum
content, and low fertility (Singer 1978).
These soils and the sedimentary
deposits with which they are associated
also contain large amounts of
commercially valuable minerals
including quartz sands, kaolinitic clays,
lignite (low-grade coal), and possible
gold-bearing gravels (Chapman and
Bishop 1975). The nearest modern-day
relatives to these soils occur in Hawaii
and Puerto Rico (Singer 1978).

The vegetation in the lone area is
distinctive enough to be designated as
“lone chaparral’ in a classification of
plant communities in California
(Holland 1986). Stebbins (1993)
characterized the lone chaparral as an
ecological island, which he defined as a
relatively small area with particular
climatic and ecological features that
differ significantly from surrounding
areas. This plant community occurs
only on very acidic, nutrient-poor,
coarse soils, and is comprised of low-
growing heath-like shrubs and scattered
herbs (Holland 1986). The dominant
shrub is Arctostaphylos myrtifolia,
which is narrowly endemic to the area.
lone chaparral is restricted in
distribution to the vicinity of lone in
Amador County, and a few local areas
of adjacent northern Calaveras County
where the community is estimated to
cover 2,430 hectares (ha) (6,000 acres
(ac)) (California Natural Diversity
Database (CNDDB) 1994). The endemic
plants that grow here are thought to do
so because they can tolerate the acidic,

nutrient-poor conditions of the soil
which exclude other plant species; the
climate of the area may be moderated by
its position due east of the Golden Gate
(Gankin and Major 1964, Roof 1982).

Discussion of the Two Species Proposed
for Listing

Parry (1887) described Arctostaphylos
myrtifolia based upon material collected
near lone, California. Subsequent
authors variously treated this taxon as
Uva-ursi myrtifolia (Abrams 1914), A.
nummularia var. myrtifolia (Jepson
1922), Schizococcus myrtifolius
(Eastwood 1934), and Arctostaphylos
uva-ursi ssp. myrtifolia (Roof 1982).
Wells (1993), in his treatment of
California Arctostaphylos, maintained
the species as A. myrtifolia.

Arctostaphylos myrtifolia is an
evergreen shrub of the heath family
(Ericaceae) that lacks a basal burl.
Attaining a height of generally less than
1.2 m (3.8 ft), plants appear low and
spreading. The bark is red, smooth, and
waxy. Olive green, narrowly elliptic
leaves are 6 to 15 millimeters (mm) (0.2
to 0.6 inches (in.)) long. Red scale-like
inflorescence bracts are 1 to 2 mm (0.1
in.) long. White or pinkish urn-shaped
flowers appear from January to
February. The fruit is cylindric. The
species depends almost entirely on fire
to promote seed germination (Wood and
Parker 1988). Arctostaphylos myrtifolia
can be distinguished from other species
in the same genus by its smaller stature
and the color of its leaves.

Arctostaphylos myrtifolia is reported
from 17 occurrences (CNDDB 1997).
Because most of these occurrences are
based on the collection localities of
individual specimens, it is uncertain
how many stands these 17 occurrences
represent. Arctostaphylos myrtifolia
may occur in about 100 individual
stands which cover a total of about 400
ha (1,000 ac) (Roy Woodward, Bechtel,
in litt. 1994). It occurs primarily on
outcrops of the lone Formation within
an area of about 91 square (sqg.) km (35
sg. mi) in Amador County. In addition,
a few disjunct populations occur in
Calaveras County. The populations
range in elevation from 60 to 580 m (190
to 1900 ft), with the largest populations
occurring at elevations between 90 and
280 m (280 and 900 ft) (Wood and
Parker 1988). Arctostaphylos myrtifolia
is the dominant and characteristic
species of lone chaparral, where it
occurs in pure stands. It also occurs in
an ecotone with surrounding taller
chaparral types, but it does not persist
if it is shaded (R. Woodward, in litt.
1994). It is impossible to quantify the
amount of A. myrtifolia habitat already
lost to mining because information
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regarding the total mineral production
as well as the total acreage of land
newly disturbed by a mining operation
is proprietary (Maryann Showers,
California Department of Mining and
Geology, pers. comm. 1994). Although
the exact area of habitat lost is
unknown, a significant loss of habitat
has occurred (Roof 1982; Stebbins 1993;
Wood, in litt. 1994). Mining, disease,
clearing of vegetation for agriculture and
fire protection, inadequate regulatory
mechanisms, habitat fragmentation,
residential and commercial
development, changes in fire frequency,
and ongoing erosion threaten various
populations of this plant (CNDDB 1997;
Ed Bollinger, Acting Area Manager,
Bureau of Land Management (BLM),
Folsom Resource Area, in litt. 1994,
Michael Wood, Botanical Consultant, in
litt. 1994). Arctostaphylos myrtifolia
occurs primarily on private or non-
Federal lands. The BLM manages one
occurrence on the lone Manzanita Area
of Critical Environmental Concern
(ACEC). Four small, pure populations
and several smaller, mixed populations
also occur on the state-owned Apricum
Hill Ecological Reserve managed by the
California Department of Fish and Game
(CDFG) (Wood and Parker 1988).

Eriogonum apricum comprises two
varieties—Eriogonum apricum var.
apricum and E. apricum var.
prostratum. Descriptions are provided
below for each of the varieties.

Howell described the species
Eriogonum apricum (lone buckwheat) in
1955 based on a specimen collected in
the foothills of the Sierra Nevada near
lone, Amador County, California. Myatt
described a variety of the lone
buckwheat, E. apricum var. prostratum
(Irish Hill buckwheat) in 1970.
According to the rules for botanical
nomenclature, when a new variety is
described in a species not previously
divided into infraspecific taxa, an
autonym (an automatically generated
name) is created. In this case, the
autonym is Eriogonum apricum var.
apricum.

Both varieties, Eriogonum apricum
vars. apricum and prostratum, are
perennial herbs in the buckwheat family
(Polygonaceae). Eriogonum apricum var.
apricum is glabrous (smooth, without
hairs or glands) and grows upright to 8
to 20 centimeters (cm) (3 to 8 in.) in
height. Its leaves are basal, round to
oval, and 3to 5 mm (0.1 to 0.3 in.) wide.
The calyx (outer whorl of flower parts)
is white with reddish midribs.
Eriogonum apricum var. apricum
flowers from July to October, and is
restricted to 9 occurrences occupying a
total of approximately 4 ha (10 ac) (The
Nature Conservancy 1984) on otherwise

barren outcrops within the lone
chaparral. Of the 9 known occurrences
of E. apricum var. apricum, one is
partially protected by CDFG (CNDDB
1994). Eriogonum apricum var. apricum
occurs primarily on private or non-
Federal land; BLM manages one
occurrence. Mining, clearing of
vegetation for agriculture and for fire
protection, inadequate regulatory
mechanisms, habitat fragmentation,
increased residential development, and
erosion threaten both populations of
this plant.

Eriogonum apricum var. prostratum
has smaller leaves, a prostrate habit
(lying flat), and an earlier flowering time
than E. apricum var. apricum. The 2
known occurrences of E. apricum var.
prostratum are restricted to otherwise
barren outcrops on less than 0.4 ha (1
ac) in openings of lone chaparral on
private land. Mining, inadequate
regulatory mechanisms, habitat
fragmentation, erosion, and random
events threaten the occurrences of this
plant.

Previous Federal Action

Federal government actions on both
plants began as a result of section 12 of
the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.), which
directed the Secretary of the
Smithsonian Institution to prepare a
report on those plants considered to be
endangered, threatened, or extinct in the
United States. This report, designated as
House Document No. 94-51, was
presented to Congress on January 9,
1975, and included Arctostaphylos
myrtifolia, Eriogonum apricum var.
apricum and E. apricum var. prostratum
as endangered species. The Service
published a notice on July 1, 1975 (40
FR 27823) of its acceptance of the report
of the Smithsonian Institution as a
petition within the context of section
4(c)(2) (petition provisions are now
found in section 4(b)(3) of the Act) and
its intention to review the status of the
plant taxa named therein. The above
three taxa were included in the July 1,
1975, notice. On June 16, 1976, the
Service published a proposal (41 FR
24523) to determine approximately
1,700 vascular plant species to be
endangered species pursuant to section
4 of the Act. The list of 1,700 plant taxa
was assembled on the basis of
comments and data received by the
Smithsonian Institution and the Service
in response to House Document No. 94—
51 and the July 1, 1975, Federal
Register publication. Arctostaphylos
myrtifolia, E. apricum var. apricum, and
E. apricum var. prostratum were
included in the June 16, 1976, Federal
Register document.

General comments received in
relation to the 1976 proposal were
summarized in an April 26, 1978, rule
(43 FR 17909). Amendments to the Act
in 1978 required that all proposals over
2 years old be withdrawn. A 1-year
grace period was given to those
proposals already more than 2 years old.
In a December 10, 1979, notice (44 FR
70796), the Service withdrew the June
16, 1976, proposal, along with four
other proposals that had expired.

The Service published a Notice of
Review for plants on December 15, 1980
(45 FR 82480) that listed those plants
currently considered for listing as
endangered or threatened. The three
taxa were included as candidates for
Federal listing in this document.
Candidate taxa are those for which the
Service has on file substantial
information on biological vulnerability
and threats to support preparation of
listing proposals. The November 28,
1983, supplement to the Notice of
Review (48 FR 53640) made no changes
to the designation for these taxa.

The plant notice was revised again on
September 27, 1985 (50 FR 39526),
February 21, 1990 (55 FR 6184), and
September 30, 1993 (58 FR 51144). In
these three notices, Arctostaphylos
myrtifolia, Eriogonum apricum var.
apricum and E. apricum var. prostratum
were again included as candidates. All
three taxa were also included as
candidates in the February 28, 1996,
Notice of Review (61 FR 7596).

Section 4(b)(3)(B) of the Act requires
the Secretary to make certain findings
on pending petitions within 12 months
of their receipt. Section 2(b)(1) of the
1982 amendments further requires that
all petitions pending on October 13,
1982, be treated as having been newly
submitted on that date. This was the
case for Arctostaphylos myrtifolia,
Eriogonum apricum var. apricum and E.
apricum var. prostratum, because the
1975 Smithsonian report had been
accepted as a petition. On October 13,
1982, the Service found that the
petitioned listing of these species was
warranted, but precluded by other
pending listing actions, in accordance
with section 4(b)(3)(B)(iii) of the Act;
notification of this finding was
published on January 20, 1984 (49 FR
2485). Such a finding requires the
petition to be recycled, pursuant to
section 4(b)(3)(C)(l) of the Act. The
finding was reviewed annually in
October of 1983 through 1994.
Publication of this proposal constitutes
the final finding for the petitioned
action.

Eriogonum apricum has a listing
priority number of 2 (each variety has a
listing priority number of 3).
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Arctostaphylos myrtifolia has a listing

priority number of 8. Processing of this
rule is a Tier 3 action under the current
listing priority guidance (61 FR 64480).

Summary of Factors Affecting the
Species

Section 4 of the Act and regulations
(50 CFR part 424) promulgated to
implement the listing provisions of the
Act set forth the procedures for adding
species to the Federal lists of
endangered and threatened species. A
species may be determined to be
endangered or threatened due to one or
more of the five factors described in
section 4(a)(1). These factors and their
application to Arctostaphylos myrtifolia
C. Parry (lone manzanita) and
Eriogonum apricum J. Howell (inclusive
of vars. apricum and prostratum R.
Myatt) (lone buckwheat) are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.
Nearly all occurrences of both plant
species occur on private or non-Federal
land. The primary threat facing both
species is the ongoing and threatened
destruction and modification of their
habitat by mining for silica sand, clay,
lignite, common sand and gravel, and
reclamation of mined lands to
vegetation in which these species
cannot exist. A lesser degree of threat is
posed by commercial or residential
development, clearing for agriculture
and fire protection, and continued
erosion due to previous fireline
construction and a driver training
course used by fire fighters.

The habitat of Arctostaphylos
myrtifolia and Eriogonum apricum
occurs in areas that contain valuable
minerals. Clay mining began in the lone
area around 1860. Since this time, the
lone area has produced about a third of
the fire clay in California (Chapman and
Bishop 1975). Lignite, a low-grade coal,
also has been mined in the lone area
since the early 1860’s, initially as a fuel
source, but more recently for wax used
for industrial purposes. Chapman and
Bishop (1975) reported the lone lignites
were the only lignites used
commercially in the United States in the
production of a specialized wax
(montan wax). Quartz sand used in
making glass containers, and laterite,
used for making cement, also are
commercially mined in the lone area
(Chapman and Bishop 1975). Common
sands and gravels are also mined for
various uses. Mining of all of these
deposits has resulted in the direct
removal of habitat for both plant species
(Michael Wood, Botanical Consultant,
in litt. 1994; Wood and Parker 1988; V.
Thomas Parker, San Francisco State

University, in litt. 1994). Strip mining of
silica for glass and clay for ceramics and
industrial filters has extirpated
populations of A. myrtifolia north and
south of Highway 88 (Roof 1982).

By 1982, a significant amount of
habitat already had been lost (Roof
1982; Stebbins 1993; Wood, in litt.
1994). Fifteen active surface mines on
private land near lone continue to
remove the habitat of both plants;
approved reclamation plans show that
in excess of 1,400 ha (3,500 ac) of
surface removal will occur (mining
reports on file at California Department
of Geology and Mines; CDFG 1992; V.
Thomas Parker, in litt. 1994; Michael K.
Wood, in litt. 1994). The exact amount
of habitat loss to date cannot be
quantified because information
regarding the total mineral production
as well as the total acreage of land
newly disturbed by a mining operation
is proprietary (Maryann Showers, pers.
comm. 1994). Based on an estimate
derived from mining reports on file at
California Department of Geology and
Mines, over half of the lone chaparral
habitat, numerous stands of
Arctostaphylos myrtifolia, and most of
the occurrences of Eriogonum apricum
occur within areas that will be impacted
by the 15 mines. Mining has eliminated
several populations of A. myrtifolia
south of lone since 1990 (V. Thomas
Parker, in litt. 1994). The East Lambert
Project, a proposed open pit to mine
clay, lignite, and silica, if approved,
would remove part of a population of A.
myrtifolia. Clay mining threatens one of
the two remaining populations of
Eriogonum apricum var. prostratum
(CDFG 1991). The second population is
not protected and potentially could be
mined (CDFG 1991). Most of the 9
populations of E. apricum var. apricum
occur on private land that is not
protected and could be mined.

As discussed in Factor D, mining
reclamation results in conversion of
former habitat to rangeland, pasture,
and other agricultural uses.
Additionally, once the area is mined,
the specialized substrate required by the
plants may no longer be present. This
type of disturbance permanently
precludes restoration of habitat suitable
for Arctostaphylos myrtifolia and
Eriogonum apricum. To a lesser extent,
land conversion to grazing and
agriculture also has degraded or
destroyed the habitat for these plants
(Michael Wood, in litt. 1994; Wood and
Parker 1988; V. Thomas Parker, in litt.
1994). Both activities continue to pose
threats to the habitat of the subject plant
taxa.

Commercial and residential
development also threatens the habitat

of Arctostaphylos myrtifolia. In 1993, a
43 ha (107 ac) parcel in the City of lone
reported to have A. myrtifolia was
cleared, presumably to facilitate future
development (Randy L. Johnsen, lone
City Administrator, in litt. 1994). The
Amador County master plan has zoned
an area in the northern lone chaparral
near Carbondale for industrial uses.
This area of about 75 ha (185 ac) is
proposed to be developed over the next
10 years (Ron Mittlebrunn, Amador
Council of Economic Development,
pers. comm. 1994). Zoning for most
lands outside the City of lone permits
one house on 16 ha (40 ac) density (Gary
Clark, Amador County Planning
Department, in litt. 1994). Habitat loss
and degradation outside the City of lone
results from development of small
ranches and associated clearing for fire
protection, pastures, buildings, and
infrastructure (G. Clark, in litt. 1994).
Clearing destroys individual plants of
both species and fragments and
degrades the habitat.

Mining operations, land clearing for
agriculture; and commercial and
residential development have
fragmented and continue to fragment
and isolate the habitat of Arctostaphylos
myrtifolia in Amador County. Habitat
fragmentation may disrupt natural
ecosystem processes by changing the
amount of incoming solar radiation,
water, wind, and/or nutrients (Saunders
et al. 1991) and further exacerbates the
impacts of mining, off-road vehicular
use, and other human activities.

The population of Arctostaphylos
myrtifolia occurring on the BLM lone
Manzanita ACEC was degraded by
California Department of Forestry’s
training activities. Building firelines and
conducting driver training courses
resulted in a criss-crossing of roads and
trails within the ACEC that reduced and
fragmented the habitat (BLM 1989).
Although these practices were
discontinued in 1991 the roads have not
revegetated naturally and continued
erosion of the roads and adjacent habitat
remains a concern (Ed Bollinger, BLM,
Folsom Resource Area, in litt. 1994).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Overutilization is not
currently known to be a factor for the
two plants, but unrestricted collecting
for scientific or horticultural purposes
or excessive visits by individuals
interested in seeing rare plants could
potentially result for Eriogonum
apricum from increased publicity as a
result of this proposal.

C. Disease or predation. Livestock
graze one population of Eriogonum
apricum var. prostratum, but grazing is
not considered to be harmful (CNDDB
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1994). An unidentified fungal pathogen
has caused major die-back of partial or
entire stands of Arctostaphylos
myrtifolia throughout its range (Wood
and Parker 1988; Wood, in litt. 1994).
The majority of populations of A.
myrtifolia show signs of die-back. The
fungal disease is a serious problem for
the populations south of lone (M. Wood,
pers. comm. 1994). Stands along
Highway 88 that were healthy a few
years ago are being killed with little
evidence of seedlings regeneration (Neil
Havlik, Solano County Farmland and
Open Space Foundation, pers. comm.
1994). Wood and Parker conducted a
series of controlled burns to test the
regeneration of stands that had no,
partial, and complete die-back. To date,
stands that were completely killed by
the fungus before burning have not
regenerated. Healthy and partially
affected stands regenerated, but it is not
yet known if this regeneration will
result in healthy stands (M. Wood, in
litt. 1994).

D. The inadequacy of existing
regulatory mechanisms. Eriogonum
apricum vars. apricum and prostratum
are listed as endangered under the
California Endangered Species Act
(chapter 1.5 section 2050 et seq. of the
California Fish and Game Code and
Title 14 California Code of Regulations
670.2). Individuals are required to
obtain a management authorization with
the California Department of Fish and
Game (CDFG) to possess or “‘take” a
listed species under the California
Endangered Species Act. Although the
“take” of State-listed plants is
prohibited (California Native Plant
Protection Act, chapter 10 sec. 1908 and
California Endangered Species Act,
chapter 1.5 sec. 2080), State law appears
to exempt the taking of such plants via
habitat modification or land use changes
by the owner. This State law does not
necessarily prohibit activities that could
extirpate this species. After CDFG
notifies a landowner that a State-listed
plant grows on his or her property, State
law requires only that the land owner
notify the agency ““at least 10 days in
advance of changing the land use to
allow salvage of such a plant” (Native
Plant Protection Act, chapter 10 sec.
1913). Ten days may not allow adequate
time for agencies to coordinate the
salvage of the plants.

The California Environmental Quality
Act (CEQA) (chapter 2 section 21050 et
seq. of the California Public Resources
Code) requires a full disclosure of the
potential environmental impacts of
proposed projects. The public agency
with primary authority or jurisdiction
over the project is designated as the lead
agency and is responsible for

conducting a review of the project and
consulting with the other agencies
concerned with the resources affected
by the project. Section 15065 of the
CEQA guidelines, now undergoing
amendment, requires a finding of
significance if a project has the potential
to ““reduce the number or restrict the
range of a rare or endangered plant or
animal.” Species that are eligible for
listing as rare, threatened, or
endangered are given the same
protection as species officially listed
under the State or Federal governments.
Once significant effects are identified,
the lead agency has the option to require
mitigation for effects through changes in
the project or to decide that overriding
considerations make mitigation
infeasible. In the latter case, projects
may be approved that cause significant
environmental damage, such as the
destruction of State-listed endangered
species. The protection of Eriogonum
apricum var. apricum, E. apricum var.
prostratum, and Arctostaphylos
myrtifolia under CEQA is therefore
dependent upon the discretion of the
lead agency.

Section 21080(b) of CEQA allows
certain projects to be exempted from the
CEQA process. Ministerial projects,
those projects that the public agency
must approve after the applicant shows
compliance with certain legal
requirements, may be approved or
carried out without undertaking CEQA
review. Examples of ministerial projects
include final subdivision map approval
and most building permits (Bass and
Herson 1994).

The California Surface and Mining
Reclamation Act of 1975 (CSMRA)
(chapter 9, section 2710 et seq. of the
California Public Resources Code)
requires that adverse environmental
effects are prevented or minimized and
that mined lands are reclaimed to a
useable condition that is readily
adaptable for alternative land uses.
Although CSMRA requires reclamation
for mining activities, the standards for
reclamation and the success of any
revegetation is judged on the approved
end use of the land. Approved examples
of these end uses for mining activities
within the lone area include water
storage for irrigation, grazing, rangeland,
seeding with grasses for pasture, and
intensive agriculture (mining reports on
file at California Department of Geology
and Mines). CSMRA does not require
replacement of the same vegetation
type, species, or percentage of
vegetation cover as the habitat that is
lost. No approved mining reclamation
plans included measures to attempt
restoration of either Arctostaphylos
myrtifolia or Eriogonum apricum,

although one plan indicated an
intention to allow A. myrtifolia, known
to occur on the site, to re-establish itself
(mining reports on file at California
Department of Geology and Mines). As
a result, reclamation of mining impacts
will not result in re-establishment of the
native vegetation. CSMRA also does not
apply to the prospecting or extraction of
minerals for commercial purposes, as
well as the removal of material that lies
above or between natural mineral
deposits in amounts less than 760 cubic
m (1,000 cubic yards) in any location of
0.4 ha (1 ac) or less.

CSMRA is also inadequate for
protection of the species subject to this
proposed rule because reclamation
plans are required to be submitted only
for operations conducted after January
1, 1976. Surface mining operations that
were permitted or authorized prior to
January 1, 1976, are not required to
submit reclamation plans as long as no
substantial changes are made in their
operation. The lead agency is
responsible for determining what
constitutes a substantial change in
operation.

Although the City of lone General
Plan and the Environmental Impact
Report of the Banks annexation to the
City of lone includes the protection of
Arctostaphylos myrtifolia and
Eriogonum apricum as a goal, the City
has no regulatory mechanism to stop
land clearing and/or preserve natural
habitat (R. Johnsen, in litt. 1994).

Two preserves support occurrences of
Arctostaphylos myrtifolia and
Eriogonum apricum var. apricum. The
Apricum Hill Ecological Reserve,
managed by the California Department
of Fish and Game, is about 15.2 ha (37.5
ac). The lone manzanita ACEC, managed
by BLM, covers 35 ha (86 ac). Because
both preserves are small, they are
subject to edge effects such as shading
by taller shrubs or competition with
invasive vegetation (see Factor A and E
for more detail).

E. Other natural or manmade factors
affecting its continued existence. The
effects of altered fire periodicity on
Arctostaphylos myrtifolia have not been
well studied. Arctostaphylos myrtifolia
lacks the ability to crown sprout and is
killed outright by fire. It must, therefore,
reproduce by seed. Abundant post-fire
seed germination has been reported by
Roof (1982) and by Woodward (in litt.
1994) who also reported successful
reestablishment of the species on
ground scraped by tractors during a fire
suppression operation. The response of
A. myrtifolia to fire appears, however, to
be irregular and unpredictable (Wood
and Parker 1988).
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Fire appears to be necessary for the events. The two small, isolated Critical Habitat
long-term maintenance of the lone populations of Eriogonum apricum var. Critical habitat is defined in section 3
chaparral community. Controlled prostratum, makes random extinction of the Act as: (i) The specific areas
burning may be a viable means of more likely. Chance events, such as within the geographical area occupied
ensuring adequate reproduction of disease outbreaks, reproductive failure, by a species, at the time it is listed in
Arctostaphylos myrtifolia, or perhaps extended drought, landslides, or accordance with the Act, on which are
even controlling or preventing loss due  compbination of several such events, found those physical or biological

to the fungal pathogen (M. Wood, in litt. - could destroy part of a single population  features (1) essential to the conservation

1994, V.T. Parker, in litt. 1994). Field or entire populations. A local of the species and (l1) that may require

observations and controlled catastrophe also could decrease a special management consideration or

fﬁ;eégwﬁgf ;g Sjéiéig‘;‘év?xih:ﬂ%ge;f population to so few individuals that protection and; (ii) specific areas

fire until the reasons for the variability the risk of extirpation dye to genetic and outside the geographical area occupied
demographic problems inherent to small by a species at the time it is listed, upon

:)rétttg? Lisggrgfgocg ALery;grfrc:]l ';3&6 sites populations would increase. a determination that such areas are
: ) y essential for the conservation of the

established to study this response have The Service has carefully assessed the A P

been graded and cleared by the land best scientific and commercial s;f)ec”les. r?ogserv;tlon r(?eans thedusée
owner (V.T. Parker, in litt. 1994, M. information available regarding the past, ,? E _mettho san Ff[rofﬁ ures tne;a €
Wood, in litt. 1994 ). present, and future threats faced by 0 bring the species to the point a

which listing under the Act is no longer
necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations

Re-establishment in mined areas may  these species in determining to propose
be difficult for Arctostaphylos myrtifolia this rule. Eriogonum apricum (inclusive
due to a lack of the required specialized  of vars. apricum and prostratum) is

substrate and an absence of proven known from 11 populations on .
propagation methods (E. Bollinger, in approximately 4 ha (10 ac) in Amador gggxci:rl;irérllzgk%ezr)ltre%:jr:rg]:ﬁ(jto the
litt. 1994). Researchers have attempted a County, California. The species is d inable. th pS desi
variety of germination and seed bank o ; eterminable, the Secretary designate
; ; endangered by mining, clearing of critical habitat at the time the species is
experiments without success (Wood and ; ; ; ]
vegetation for agriculture and for fire determined to be endanaered or
Parker 1988). Others have also . ; g
: . : protection, inadequate regulatory threatened. The Service finds that
attempted to cultivate the species with . ; : g S o L
: . mechanisms, habitat fragmentation, designation of critical habitat is n
little or no success (R. Gankin, pers. o : esignation of critical habitat is not
comm., cited in Wood and Parker 19gg). "esidential and commercial =~ prudent for Eriogonum apricum and
Although the plant has a limited development and ongoing erosion. Arctostaphylos myrtifolia at this time.
capacity to root from its lower branches, Ef1090num apricum is in danger of Service regulations (50 CFR
Roof (1982) reported that he was extinction throughout all or a part of its  424.12(a)(1)) state that designation of
unaware of even a single plant that had ~ 'ange and the preferred action is, critical habitat is not prudent when one
been grown or cultivated from a rooted therefore, to list it as_en(_jangered. or_both of the foIIov_ving situations
branch. The only report of successful Arctostaphylos myrtifolia is reported exist—(1) The species is threatened by
cultivation indicates that the plant from 17 sites, and estimated to occur in  taking or other human activity, and
requires high soil-acidity and heavy a total of about 100 stands covering identification of critical habitat can be
supplements of soluble aluminum (Roof about 400 ha (1,000) acres in Amador expected to increase the degree of threat
1982). County, with a few occurrences in to the species, or (2) such designation of
Throughout its range, on habitat edges Calaveras County. It is threatened by critical habitat would not be beneficial
where better soil development occurs, mining, disease, clearing of vegetation to the Species. .
Arctostaphylos myrtifolia is being for agriculture and for fire protection, Because Eriogonum apricum and
outcompeted by native vegetation. inadequate regulatory mechanisms, Arctostaphylos myrtifolia face
Arctostaphylos viscida (white-leaf habitat fragmentation, increased numerous human-caused threats (see
manzanita), a more rapidly growing, residential development and changes in ~ Factors A and E in "“Summary of Factors
taller manzanita, encroaches along the fire frequency. Although A. myrtifolia ~ “fecting the Species”) and occur
edge of stands of A. myrtifolia, shading  faces many of the same threats as predominantly on private land, the
individuals. Arctostaphylos myrtifolia is  Eriogonum apricum, the significantly publication of precise maps and

descriptions of critical habitat in the
Federal Register would make these
plant species more vulnerable to
incidents of vandalism and, therefore,
could contribute to the decline of these
species and increase enforcement
problems. A 43 ha (107 ac) parcel
previously identified in a public

eliminated when A. viscida grows tall
enough to shade it (M. Wood, pers.
comm. 1994; Roy Woodward, in litt.
1994). This is not likely to be a
significant threat to the species,
however, because most stands occur on
substrates from which taller shrubs are
excluded.

wider range and greater number of
populations and individuals of A.
myrtifolia moderate the threats. Thus, A.
myrtifolia is not now in danger of
extinction throughout a significant
portion of its range, as is E. apricum, but
is likely to become endangered within

As discussed in factor A, habitat the foreseeable future. Therefore, the document as habitat for these species
fragmentation may alter the physical preferred action is to list A. myrtifolia  \ya5 cleared in 1993, presumably to
environment. Plant species may as threatened. Other alternatives to this  facilitate future development (R.
disappear from chaparral fragments that action were considered but not Johnsen, in litt. 1994). The listing of E.
are from 10 to 100 ha in size due to preferred because not listing Eriogonum  apricum as endangered also publicizes
persistent disturbance and potentially apricum (inclusive of vars. apricum and  the rarity of this plant and, thus, can
due to change in fire frequency (Soulé prostratum) as endangered and make it attractive to researchers or
et al. 1992). In addition, habitat Arctostaphylos myrtifolia as threatened  collectors of rare plants.
fragmentation increases the risks of would not provide adequate protection Furthermore, critical habitat
extinction due to random and not be in keeping with the purposes designation for Arctostaphylos

environmental, demographic, or genetic  of the Act. myrtifolia and Eriogonum apricum is
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not prudent due to lack of benefit. All
but one occurrence of E. apricum and
most occurrences of Arctostaphylos
myrtifolia are on non-Federal land.
Furthermore, since E. apricum has very
specific habitat requirements and
occupies a total of only about 4 ha (10
ac) at few locations, any activity that
would adversely modify critical habitat
or destroy plants would likely
jeopardize the continued existence of E.
apricum. Therefore, designation of
critical habitat would provide little, if
any, additional benefit beyond listing.
The Service, therefore, concludes that
designation of critical habitat is not
prudent for these species both because
such designation can be expected to
increase the degree of threat to the
species and because of a lack of benefit
from such action.

Protection of the habitat of these
species will be addressed through the
recovery process and through the
section 7 consultation process. The
Service believes that Federal
involvement in the areas where these
plants occur can be identified without
the designation of critical habitat.
Therefore, the Service finds that
designation of critical habitat for these
plants is not prudent at this time,
because such designation likely would
increase the degree of threat from
vandalism, collecting, or other human
activities, and because it provides no
benefits to the species beyond those
which are provided by listing.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain activities.
Recognition through listing encourages
and results in conservation actions by
Federal, State, local agencies, private
organizations, and individuals. The Act
provides for possible land acquisition
and cooperation with the State and
requires that recovery actions be carried
out for all listed species. The protection
required of Federal agencies and the
prohibitions against certain activities
involving listed plants are discussed, in
part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) of the Act requires
Federal agencies to confer with the

Service on any action that is likely to
jeopardize the continued existence of a
proposed species or result in
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of the species or to
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

Almost all of the occurrences for both
species are on private land. One
population of Arctostaphylos myrtifolia
and a population of Eriogonum apricum
var. apricum occur on Federal land
managed by the BLM. Other potential
Federal involvement includes the
construction and maintenance of roads
and highways by the Federal Highway
Administration (2 populations of E.
apricum var. apricum occur along right-
of-ways owned by Caltrans), the
permitting of lignite or coal mines
through the Federal Office of Surface
Mining Reclamation and Enforcement,
and the relicensing of hydroelectric
projects by the Federal Energy
Regulatory Commission.

Listing these two plant species would
provide for development of a recovery
plan (or plans) for them. Such plan(s)
would bring together both State and
Federal efforts for conservation of the
plants. The plan(s) would establish a
framework for agencies to coordinate
activities and cooperate with each other
in conservation efforts. The plan(s)
would set recovery priorities and
estimate costs of various tasks necessary
to accomplish them. It also would
describe site-specific management
actions necessary to achieve
conservation and survival of the two
plants. Additionally, pursuant to section
6 of the Act, the Service would be more
likely to grant funds to affected states
for management actions promoting the
protection and recovery of these species.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered or threatened plants.
All prohibitions of section 9(a)(2) of the
Act, implemented by 50 CFR 17.61 for
endangered plants and 17.71 for
threatened plants, apply. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to import or export,
transport in interstate or foreign
commerce in the course of a commercial
activity, sell or offer for sale in interstate
or foreign commerce, or remove and

reduce the species to possession from
areas under Federal jurisdiction. In
addition, for plants listed as
endangered, the Act prohibits malicious
damage or destruction on areas under
Federal jurisdiction, and the removal,
cutting, digging up, or damaging or
destroying of such plants in knowing
violation of any State law or regulation,
including state criminal trespass law.
Section 4(d) of the Act allows for the
provision of such protection to
threatened species through regulation.
This protection may apply to
Arctostaphylos myrtifolia in the future if
regulations are promulgated. Seeds from
cultivated specimens of threatened
plants are exempt from these
prohibitions provided that their
containers are marked ““Of Cultivated
Origin” appears on the shipping
containers. Certain exceptions to the
prohibitions apply to agents of the
Service and state conservation agencies.

It is the policy of the Service (59 FR
34272) to identify to the maximum
extent practicable at the time a species
is listed those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of the listing on proposed and
ongoing activities within a species’
range. Less than 5 percent of the
occurrences of the two species occur on
public (Federal) lands. Collection,
damage or destruction of these species
on Federal lands is prohibited, although
in appropriate cases a Federal
endangered species permit may be
issued to allow collection for scientific
or recovery purposes. Such activities on
non-Federal lands would constitute a
violation of section 9 when conducted
in knowing violation of California State
law or regulations or in violation of
State criminal trespass law. See factor D.
for a discussion of California’s law
protecting plants.

Activities that are not prohibited by
the Federal listing of these plants
include livestock grazing, clearing a
defensible space for fire protection
around one’s personal residence, and
landscaping (including irrigation),
around one’s personal residence.
Questions regarding whether specific
activities will constitute a violation of
section 9 should be directed to the Field
Supervisor of the Sacramento Field
Office (see ADDRESSES section).

The Act and 50 CFR 17.62, 17.63 for
endangered plants, and 17.72 for
threatened plants, also provide for the
issuance of permits to carry out
otherwise prohibited activities
involving endangered or threatened
plants under certain circumstances.
Such permits are available for scientific
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purposes and to enhance the
propagation or survival or the species.
For threatened plants, permits also are
available for botanical or horticultural
exhibition, educational purposes, or
special purposes consistent with the
purposes of the Act. It is anticipated few
trade permits would ever be sought or
issued for the three species because the
species are not common in cultivation
or in the wild. Requests for copies of the
regulations regarding listed species and
inquiries regarding prohibitions and
permits may be addressed to the U.S.
Fish and Wildlife Service, Endangered
Species Permits, 911 N.E. 11th Avenue,
Portland, Oregon 97232-4181 (phone
503/231-2063, facsimile 503/231-6243).

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible. Therefore, comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning this
proposed rule are hereby solicited. The
Service will follow its current peer
review policy (59 FR 34270) in the
processing of this rule. Comments
particularly are sought concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to Arctostaphylos
myrtifolia and Eriogonum apricum;

(2) The location of any additional
populations of these species and the
reasons why any habitat should or
should not be determined to be critical
habitat as provided by section 4 of the
Act;

(3) Additional information concerning
the range, distribution, and population
size of these species; and

(4) Current or planned activities in the
subject area and their possible impacts
on these species.

Final promulgation of the
regulation(s) on these species will take
into consideration the comments and
any additional information received by
the Service, and such communications
may lead to a final regulation that
differs from this proposal.

The Act provides for one or more
public hearings on this proposal, if
requested. Requests must be received
within 45 days of the date of publication
of the proposal in the Federal Register.
Such requests must be made in writing
and addressed to the Field Supervisor,
U. S. Fish and Wildlife Service,
Sacramento Field Office, 3310 El
Camino Avenue, Suite 130, Sacramento,
California 95821-6340.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

Required Determinations

The Service has examined this
regulation under the Paperwork
Reduction Act of 1995 and found it to

contain no information collection
requirements.

References Cited

A complete list of all references cited
herein is available upon request from
the Field Supervisor, Sacramento Field
Office (see ADDRESSES section).

Author: The primary author of this
proposed rule is Kirsten Tarp, U.S. Fish
and Wildlife Service, Sacramento Field
Office (see ADDRESSES section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, the Service hereby
proposes to amend part 17, subchapter
B of chapter I, title 50 of the Code of
Federal Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Section 17.12(h) is amended by
adding the following, in alphabetical
order under FLOWERING PLANTS, to
the List of Endangered and Threatened
Plants to read as follows:

§17.12 Endangered and threatened plants.

* * * * *

(h)***
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Species Critical Special
Historic range Family Status ~ When listed habitat ﬁjles
Scientific name Common name
FLOWERING PLANTS
* * * * * * *
Arctostaphylos lone manzanita ....... U.S.A. (CA) ..ccoveneen. Ericaceae ................ T NA NA
myrtifolia.
* * * * * * *
Eriogonum apricum lone buck wheat ..... U.S.A. (CA) ..ccoveeen. Polygonaceae ......... E NA NA
(inclusive of vars.
apricum and
prostratum).
* * * * * * *

Dated: May 12, 1997.
John G. Rogers,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 97-16605 Filed 6—24-97; 8:45 am]
BILLING CODE 4310-55-U
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

June 20, 1997.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Washington, D.C. 20503 and to
Department Clearance Office, USDA,
OCIO, Mail Stop 7602, Washington, D.C.
20250-7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) May be
obtained by calling (202) 720-6204 or
(202) 720-6746.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

Foreign Agricultural Service

Title: Regulations Covering CCC’s
Dairy Export Incentive Program (DEIP).
OMB Control Number: 0551-0029.
Summary of Collection: Information

collected includes submission of:
suitable performance security, entry
certificates, offer to sell and request for
appeal.

Need and Use of the Information: The
information is used to determine
eligibility for participation on the Dairy
Export Incentive Program and to make
sure the exporter has the experience
necessary to perform under agreements
entered into between CCC and the
exporter.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 47.

Frequency of Responses:
Recordkeeping; Reporting: On occasion.

Total Burden Hours: 1,490.

Farm Service Agency

Title: Emergency Livestock Feed
Assistance, Disaster Assistance and
Livestock Indemnity Program (7 CFR
1439).

OMB Control Number: 0560—0029.

Summary of Collection: The
emergency livestock feed assistance,
disaster assistance, and livestock
indemnity programs authorize the
Secretary of Agriculture to assist in the
preservation and maintenance of
livestock in any area of the United
States where the Secretary determines a
livestock emergency exists.

Need and Use of the Information:
These requirements are necessary for
the proper performance of USDA'’s
functions in administering provisions of
the emergency livestock feed assistance,
disaster assistance, and livestock
indemnity programs.

Description of Respondents: Farms.

Number of Respondents: 60,000.

Frequency of Responses: Reporting:
Monthly.

Total Burden Hours: 201,832.

Emergency processing of this
submission has been requested by June
23, 1997.

Animal and Plant Health Inspection
Service

Title: Porcine Reproductive and
Respiratory Syndrome (PRRS).
OMB Control Number: 0579-None.

Summary of Collection: Information
will be collected from pork producers
concerning general farm management,
biosecurity, disease and vaccination
history, and source of breeding stock
purchased in the last 12 months.

Need and Use of the Information:
Information provided by this study
would aid in the control or eradication
of porcine reproductive and respiratory
syndrome.

Description of Respondents: Farms,
business or other for-profit; State, Local
or Tribal Government.

Number of Respondents: 268.

Frequency of Responses: Reporting:
One-time.

Total Burden Hours: 1,179.

Emergency processing of this
submission has been requested by June
27,1997.

Foreign Agricultural Service

Title: Regulation Covering CCC’s
Export Enhancement Program (EEP).

OMB Control Number: 0551-0028.

Summary of Collection: Information
collected includes submission of:
suitable performance security entry
certificates, offer of sell and request for
appeal.

Need and Use of the Information: The
information is used to determine
eligibility for participation in the Export
Enhancement Program and to make sure
the exporter has the experience
necessary to perform under agreements
entered into between CCC and the
exporter.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 40.

Frequency of Responses:
Recordkeeping; Reporting: On occasion.

Total Burden Hours: 2,797.

Rural Housing Service

Title: 7 CFR 1951-C, Offset of Federal
Payments to USDA Borrowers.

OMB Control Number: 057-0119.

Summary of Collection: Borrowers
may respond to administrative, salary or
IRS offset by a written request for
records, a written offer to repay or a
written request for an appeal.

Need and Use of the Information: The
information will be used to promulgate
the policies and procedures of the
Federal Collection Act of 1996.

Description of Respondents:
Individuals or households, farmers,
business or other for-profit.

Number of Respondents: 9,350.
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Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 5,493.

Emergency processing of this
submission has been requested by June
23, 1997.

Agricultural Marketing Service

Title: The National Organic Program.

OMB Control Number: 0581-New.

Summary of Collection: Procedures
and handlers would need to be certified
as organic producers and keep records
necessary to support standards of
organic production.

Need and Use of the Information: The
information will be used to administer
the Organic Foods Production Act of
1990.

Description of Respondents: Farms;
Individuals or households; business or
other for-profit; State, Local or Tribal
Government.

Number of Respondents: 4,694.

Frequency of Responses:
Recordkeeping; Reporting; Third party
disclosure: Annually.

Total Burden Hours: 4,599.

Donald Hulcher,

Departmental Clearance Officer.

[FR Doc. 9716649 Filed 6-24-97; 8:45 am]
BILLING CODE 3410-01-M

DEPARTMENT OF AGRICULTURE
Forest Service

Oregon Coast Provincial Advisory
Committee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Oregon Coast Provincial
Advisory Committee (PAC) will meet on
July 10, 1997, in Tillamook, OR, at the
Shilo Inn (Wilson River Room), 2515 N.
Main (Highway 101), Tillamook, OR.
The July 10 meeting will begin at 8:00
a.m. and continue until 3:30 p.m.
Agenda items to be covered include: (1)
Monitoring (completed and upcoming
province-wide monitoring); (2) late-
successional reserve assessments; (3)
PAC subcommittees meet to focus on:
what are key issues within topics
(salmon, monitoring, water quality,
timber), and what are desired
accomplishments relating to these
issues over the next 6-12 months? To be
followed by discussion by full PAC; and
(4) open public forum. All Oregon Coast
Provincial Advisory Committee
meetings are open to the public. An
“open forum™ is scheduled at 2:45 p.m.
Interested citizens are encouraged to
attend. The committee welcomes the
public’s written comments on
committee business at any time.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to Trish Hogervorst, Public Affairs
Officer, Bureau of Land Management, at
(503) 375-5657, or write to Forest
Supervisor, Siuslaw National Forest,
P.O. Box 1148, Corvallis, OR 97339.

Dated: June 17, 1997.
James R. Furnish,
Forest Supervisor.
[FR Doc. 97-16600 Filed 6—24-97; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Horry Electric Cooperative; Finding of
No Significant Impact

AGENCY: Rural Utilities Service, USDA.

ACTION: Notice of Finding of No
Significant Impact.

SUMMARY: Notice is hereby given that
the Rural Utilities Service (RUS) has
made a finding of no significant impact
(FONSI) with respect to a request from
Horry Electric Cooperative for financing
assistance from the Rural Utilities
Service (RUS) related to the construct of
a new warehouse facility in Horry
County, South Carolina.

FOR FURTHER INFORMATION CONTACT: Bob
Quigel, Environmental Protection
Specialist, Engineering and
Environmental Staff, RUS, Stop 1571,
1400 Independence Avenue, SW,
Washington, D.C. 20250-1571,
telephone (202) 720-0468, E-mail at
bquigel@rus.usda.gov.

SUPPLEMENTARY INFORMATION: The new
warehouse facility is proposed to be
located just north of South Carolina
Highway 165 northwest of Conway,
South Carolina. The size of the
proposed site for the new warehouse
facility is approximately 23 acres.

The new warehouse facility will
consist of a 25,739 square foot
warehouse, a 8,9093 square foot vehicle
storage and crew quarters building, and
a 7,550 square foot apparatus shop. The
three buildings will be one story and
will be constructed mostly of metal with
concrete block masonry facing up to the
first 10 feet. Above the 10 feet will be
metal panels finished with various
colors as yet to be determined. The
overall height of the building walls will
be 19 to 20 feet. The walls of the vehicle
storage building will be open so that
vehicles can drive through the building.
An area on the front of the proposed site
abutting South Carolina Highway 165
will be reserved for a new
administration building. It is unknown
at this time when the construction on

the administration building would
begin. Most of site surrounding the three
buildings will be covered with asphalt
or concrete. These asphalt or concrete
areas will be used for pole storage and

a staging area for construction and
maintenance crews that maintain Horry
Electric Cooperative’s distribution
system. There will be approximately
100 parking places and one access drive
into the site. A one-acre, water runoff
detention pond will be located on the
northeast corner of the property to
comply with Horry County drainage
requirements. The new warehouse
facility will be surrounded by an 8-foot
chain link fence topped but three
strands of barbed wire.

RUS considered the alternatives of no
action and expanding Horry Electric
Cooperative’s existing warehouse
facility. Under the no action alternative,
RUS would not approve financing
assistance for construction of the new
warehouse facility. Since RUS believes
that Horry Electric Cooperative has a
need to expand its district facility to
provide adequate storage and parking
facilities and to overcome a problem
with traffic congestion at its existing
warehouse, it has determined that the
no action alternative is not acceptable.
The expansion of the existing new
warehouse is not practicable as there is
not enough space available there for the
needed storage and parking expansion.
Also, traffic congestion is a problem at
their existing warehouse facility.

Copies of the BER and FONSI are
available for review at, or can be
obtained from, RUS at the address
provided herein or from Mr. Merrell W.
Floyd, Horry Electric Cooperative, P.O.
Box 119, Conway, South Carolina
29528-0119, telephone (803) 248-6040.

Dated: June 18, 1997
Adam M. Golodner,

Deputy Administrator, Program Operations.
[FR Doc. 97-16573 Filed 6-24-97; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

General License G-TEMP: Special
Requirements (To Be Renamed
License Exception TMP: Special
Requirements)

ACTION: Notice and request for
comments.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
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take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before August 12, 1997.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Stephen Baker, Bureau of
Export Administration (BXA),
Department of Commerce, Room 6877,
14th and Constitution Avenue, NW,
Washington, DC 20230 (telephone No.
(202) 482-3673).

SUPPLEMENTARY INFORMATION:

|. Abstract

If commodities shipped under License
Exception TMP are for news-gathering
purposes, the exporter must send BXA
a copy of the packing list. Also, a TMP
exporter must send BXA an explanatory
letter if commodities shipped must be
detained abroad beyond the 12 month
limit. The information is used to
determine whether or not an extension
should be granted.

1. Method of Collection

The information will be collected in
written form.

I11. Data

OMB Number: 0694—-0029.

Form Number: N/A.

Type of Review: Regular Submission.

Affected Public: Businesses and other
for-profit institutions, small businesses
or organizations.

Estimated Number of Respondents: 3.

Estimated Time Per Response: 20
minutes.

Estimated Total Annual Burden
Hours: 1 hour.

Estimated Total Annual Cost: $15 for
respondents—no equipment or other
materials will need to be purchased to
comply with the requirement.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the function of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden

(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: June 20, 1997.
W. Dan Haigler,

Chief, Management Control Division, Office
of Management and Organization.

[FR Doc. 97-16660 Filed 6-24-97; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration
Application for Duplicate License

ACTION: Notice and request for
comments.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before August 11, 1997.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Stephen Baker, Bureau of
Export Administration (BXA),
Department of Commerce, Room 6877,
14th and Constitution Avenue, NW,
Washington, DC 20230 (telephone no.
(202)482-3673).

SUPPLEMENTARY INFORMATION:

I. Abstract

This collection of information is
necessary to identify original export

licenses of respondents who request
duplicate licenses for lost or destroyed
licenses.

1. Method of Collection

The information will be collected in
written form.

I11. Data

When an export license has been lost
or destroyed, exporters can obtain a
duplicate license by submitting certain
information to BXA. The information
provided is used to identify the license
so that a duplicate license can be issued.

OMB Number: 0694-0031.
Form Number: N/A.
Type of Review: Regular Submission.

Affected Public: Businesses and other
for-profit institutions, small businesses
or organizations.

Estimated Number of Respondents:
26.

Estimated Time Per Response: 16
minutes.

Estimated Total Annual Burden
Hours: 7 hours.

Estimated Total Annual Cost: $105 for
respondents—no equipment or other
materials will need to be purchased to
comply with the requirement.

1V. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the function of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: June 20, 1997.
W. Dan Haigler,

Chief, Management Control Division, Office
of Management and Organization.

[FR Doc. 97-16661 Filed 6—24-97; am]
BILLING CODE 3510-33-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-427-801]

Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From France; Amended Final
Results of Antidumping Duty
Administrative Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of amended final results
of Antidumping Duty Administrative
Reviews.

SUMMARY: On March 26, 1997, the
Department of Commerce (the
Department) published Antifriction
Bearings (other than tapered roller
bearings) and parts thereof from France,
Germany, Italy, Japan, Singapore, and
the United Kingdom; Amended Final
Results of Antidumping Duty
Administrative Reviews, 62 FR 14391
(Amended Final Results). On May 27,
1997, the Court of International Trade
(CIT) ordered the Department to correct
three clerical errors in the Amended
Final Results with respect to antifriction
bearings (AFBs) from France sold by
SNR Roulements (SNR). Accordingly,
we are amending our amended final
results of administrative reviews of the
antidumping duty of orders on AFBs
from France with respect to SNR. The
reviews cover the period May 1, 1994,
through April 30, 1995. The ““classes or
kinds’’ of merchandise covered by the
reviews are ball bearings and parts
thereof (BBs) and cylindrical roller
bearings and parts thereof (CRBs).
EFFECTIVE DATE: June 25, 1997.

FOR FURTHER INFORMATION CONTACT:
Andrea Chu or Thomas O. Barlow,
Office of AD/CVD Enforcement, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone (202) 482-4733.

SUPPLEMENTARY INFORMATION:
Background

On March 26, 1997, the Department
published the amended final results.
The reviews cover the period May 1,
1994, through April 30, 1995 and the
classes or kinds of merchandise covered
by these reviews are BBs and CRBs. For
a detailed description of the products
covered under these classes or kinds of
merchandise, including a compilation of
all pertinent scope determinations, see
the “Scope Appendix’ of Antifriction
Bearings (other than tapered roller

bearings) and parts thereof from France,
Germany, Italy, Japan, Singapore, and
the United Kingdom; Final Results of
Antidumping Duty Administrative
Reviews, 62 FR 2081 (January 15, 1997)
(Final Results).

Respondent SNR challenged the
amended final results before the CIT,
alleging clerical errors in the amended
calculations for AFBs from France. On
May 27, 1997, the CIT ordered the
Department to correct certain errors and
publish amended final results
incorporating the corrections in the
Federal Register by June 26, 1997. See
SNR Roulements v. United States, Slip
Op. 97-64, May 27, 1997.

The CIT ordered the Department to
make the following corrections to its
analysis for SNR: (1) Delete the OBS=50
instruction at line 1054 of the margin
calculation program (this corrects the
home market model match
programming to ensure all models are
available for the model-match exercise);
(2) delete from the currency conversion
calculations the variables reported in
U.S. dollars for indirect selling expenses
incurred in the home market on U.S.
sales and inventory carrying cost
incurred in the home market on U.S.
sales; and (3) substitute total cost of
production incurred in the home market
for total value as the denominator in the
calculation of the credit rate. We have
amended SNR’s margin calculations as
the CIT has directed.

Amended Final Results of Reviews

As a result of the amended margin
calculations as directed by the CIT, the
following weighted-average percentage
margins exist for the period May 1,
1994, through April 30, 1995:

Manufacturer/ex-

BBs rate CRBs rate
porter atrnyd coun- (percent) (percent)
SNR, France ..... 3.05 6.41

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Because sampling and other
simplification methods prevent entry-
by-entry assessments, we will calculate
wherever possible an exporter/importer-
specific assessment rate for each class or
kind of AFBs.

We will instruct the Customs Service
to collect cash deposits of estimated
antidumping duties on all appropriate
entries in accordance with the
procedures discussed in the final results
of these reviews (62 FR 2081) and as
amended by this determination. These
amended deposit requirements are
effective for all shipments of the subject
merchandise entered, or withdrawn

from warehouse, for consumption on or
after the date of publication of this
notice and shall remain in effect until
publication of the final results of the
next administrative reviews.

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 353.26 to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during the review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (APO) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d). Timely written
notification of the return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply is a violation of the
APO.

This amendment of final results of
reviews and notice are in accordance
with section 751(f) of the Tariff Act (19
U.S.C. 1673(d)) and 19 CFR 353.28(c).

Dated: June 19, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-16682 Filed 6—24-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-609]

Color Picture Tubes From Japan; Final
Results of Antidumping Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
antidumping duty administrative review
of color picture tubes from Japan.

SUMMARY: On February 11, 1997, the
Department of Commerce (the
Department) published the preliminary
results of administrative review of the
antidumping duty order on color picture
tubes (CPTs) from Japan. The period of
review (POR) is January 1, 1995 through
December 31, 1995.

Based on our analysis of comments
received we have made changes to the
margin calculation, including correction
of certain clerical errors. Therefore, the
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final results differ from the preliminary
results. The final weighted-average
dumping margin is listed below in the
section titled “Final Results of Review.”
We have determined that sales have
been made at less than normal value
(NV) during the POR. Accordingly, we
will instruct the U.S. Customs Service to
assess antidumping duties on all
appropriate entries.
EFFECTIVE DATE: June 25, 1997.
FOR FURTHER INFORMATION CONTACT:
Charles Riggle or Thomas O. Barlow,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone
(202) 482-4733.

Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended, (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition, all
citations to the Department’s regulations
are to the current regulations, as
amended by the interim regulations
published in the Federal Register on
May 11, 1995 (60 FR 25130).

Background

On February 11, 1997, the Department
published in the Federal Register the
preliminary results of administrative
review of the antidumping duty order
on CPTs from Japan. See Color Picture
Tubes From Japan; Preliminary Results
of Antidumping Administrative Review,
62 FR 6168 (February 11, 1997). We
gave interested parties an opportunity to
comment on our preliminary results and
held a public hearing on April 16, 1997.
The following parties submitted
comments and rebuttal comments: the
International Association of Machinists
and Aerospace Workers, International
Union of Electronic, Electrical, Salaried,
Machine & Furniture Workers, AFL—
CIO, and Industrial Union Department
AFL-CIO (collectively *“‘the Unions”);
Mitsubishi Electric Corporation,
Mitsubishi Electronics, Inc., and
Mitsubishi Consumer Electronics
America, Inc. (collectively
“Mitsubishi”).

We have conducted this
administrative review in accordance
with section 751(a)(1) of the Act and 19
CFR 353.22.

Scope of Review

Imports covered by this review are
shipments of CPTs from Japan. CPTs are
defined as cathode ray tubes suitable for
use in the manufacture of color

televisions or other color entertainment
display devices intended for television
viewing. This merchandise is
classifiable under the Harmonized Tariff
Schedule (HTS) item numbers
8540.11.00.10, 8540.11.00.20,
8540.11.00.30, 8540.11.00.40,
8540.11.00.50 and 8540.11.00.60. The
HTS item numbers are provided for
convenience and customs purposes; our
written description of the scope of this
proceeding is dispositive.

Analysis of Comments Received
Comment 1

The Unions argue that the Department
should treat Mitsubishi’s U.S. and its
home market technical service expenses
in the same manner. The Unions note
that, whereas Mitsubishi claimed in its
guestionnaire response that home
market technical service expenses were
direct expenses, it claimed that its U.S.
technical service expenses were indirect
selling expenses. Based on Mitsubishi’s
explanation of these expenses, the
Unions argue, there is no apparent
distinction between the expenses
incurred in the home market and those
in the United States and, therefore, no
basis for Mitsubishi’s claim that the
expenses should be treated differently.

Furthermore, the Unions claim that
Mitsubishi bears the burden of
demonstrating that its home market
selling expenses are direct expenses and
that its U.S. selling expenses are
indirect expenses, citing Timken Co. v.
United States, 673 F. Supp. 495, 513
(CIT 1987). The Unions assert that
Mitsubishi failed to demonstrate that its
home market technical service expenses
warranted treatment as direct selling
expenses. For example, the Unions
argue, Mitsubishi failed, both in its
guestionnaire responses and during
verification, to provide a detailed
description of the technical services it
provided or the nature of the customer
visits which were the basis for
Mitsubishi’s calculation of the claimed
technical service expenses. Specifically,
the Unions claim, Mitsubishi failed to
submit any evidence that the purposes
of its customer visits were to solve
technical problems related to the
merchandise subject to review. Instead,
the Unions argue, a review of record
data indicates that the customer visits
were more likely in the nature of routine
customer visits rather than to solve
specific technical problems, given the
amount of time spent on such visits.
Finally, the Unions claim that it strains
credulity to believe that Mitsubishi
incurred no technical service expenses
for its U.S. sales of color televisions
(manufactured from the imported CPTs)

during the POR while incurring
substantial technical service expenses
on its home market sales of CPTs. Thus,
the Unions argue, due to Mitsubishi’s
failure to substantiate its claim that
expenses related to these customer visits
were direct selling expenses and due to
Mitsubishi’s refusal to identify the
specific technical problems with its
home market sales that resulted in the
claimed expenses, the Department
should, for the final results, treat all of
Mitsubishi’s claimed home market
technical service expenses as indirect
selling expenses.

Mitsubishi counters that each
market’s expenses should be treated on
their own merits and that a common
name for an adjustment does not
determine its treatment as a direct or an
indirect expense. Mitsubishi notes that,
whereas in the home market it sells to
original equipment manufacturers who
use Mitsubishi CPTs to manufacture
televisions, in the United States it sells
televisions to resellers. Therefore,
Mitsubishi argues, the technical services
incurred in the home market, working
with customers to optimize usage of the
CPT in television production, are
irrelevant to sales in the U.S. market.
Furthermore, Mitsubishi claims, there is
no record evidence to suggest that there
are direct U.S. technical service
expenses.

Finally, Mitsubishi claims,
notwithstanding the Unions’ criticism
that the verification inadequately
addressed the nature of the technical
service expenses, the Department
verified the nature of these expenses to
the extent the Department deemed
necessary, that Mitsubishi has fully
cooperated, and that the Unions are in
no position to now suggest that
additional verification is needed.
Mitsubishi argues that the Unions’
assertions that the visits seemed to be
routine customer visits or that the
amount of time spent on these visits was
overly long are speculative and are not
supported by record evidence.

Department’s Position

We agree with Mitsubishi in part. We
find that the travel-expenses portion of
the reported home market technical
service expenses falls within the
adjustments warranted under 19 CFR
353.56 (a)(2) for differences in
circumstances of sale because the record
evidence supports Mitsubishi’s claims.
To warrant a circumstance-of-sale
adjustment, the respondent must
demonstrate that the technical service
expenses are directly related to the sales
subject to review (19 CFR 356.56). We
treat technical services as direct
expenses when the respondent
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demonstrates that services are provided
to assist customers with technical
problems associated with the purchased
product. See, e.g., Certain Small
Business Telephone Systems and
Subassemblies Thereof From Taiwan;
Final Results of Antidumping Duty
Administrative Review, 57 FR 29283,
29286 (July 1, 1992). As Mitsubishi
explained at verification, the technical
service visits in the home market are a
circumstance of selling to original
equipment manufacturers (OEMS)
which incorporate Mitsubishi CPTs into
color television sets. The documents
that we examined at verification
indicate that Mitsubishi engineers
visited the OEM customers to provide
technical assistance related to the
installation of Mitsubishi CPTs into the
customers’ televisions. We find no
evidence to suggest that any sales-
related activity occurred. In addition,
the documents indicate that such visits
only occurred after the sale of the CPTs
to the OEM customer and were
unrelated to future or pending sales.
Furthermore, the Unions have not
provided any evidence to support their
allegation that the engineers’ visits may
have been for any purpose other than to
provide technical assistance. Therefore,
we conclude that Mitsubishi has
demonstrated that the travel expenses’
portion of the reported technical service
expenses bears a direct relationship to
the sales compared.

We also agree with Mitsubishi that the
technical service expenses incurred in
the home market are naturally different
from those incurred in the United
States. Mitsubishi’s home market sales
are to OEM customers who incorporate
Mitsubishi’s CPTs into color televisions.
We verified that Mitsubishi’s claimed
technical service expenses are related to
technical assistance provided to OEM
customers. In the United States,
however, Mitsubishi sells televisions to
resellers. No technical service such as
that provided to OEM customers in
Japan would be necessary in selling
completed televisions to resellers in the
United States. It is, therefore, reasonable
to assume that Mitsubishi would not
incur the same types of expenses for
such different types of sales activity.

Comment 2

The Unions next argue that the
Department should recalculate
Mitsubishi’s home market technical
service expenses to exclude the salaries
of Mitsubishi’s engineers. The Unions
note that in Mitsubishi’s questionnaire
response Mitsubishi stated that its home
market technical service expenses
consisted of travel expenses related to
engineers’ visits to customers plus the

engineers’ wages applicable to the
duration of the business trip. Further,
the Unions claim, the Department’s
verification report states that the salary
and benefits figure used to calculate
technical services expenses was based
on salaries paid to Mitsubishi
employees, citing Verification Report for
Mitsubishi Electric Corporation
(MELCO) for the 1995 Administrative
Review of the Antidumping Duty Order
on Color Picture Tubes (CPTs) from
Japan, December 27, 1996, at 6
(Verification Report). The Unions argue
that including the salaries paid to
Mitsubishi employees as part of the
technical services expenses runs
counter to the Department’s practice as
stated in the Department’s antidumping
manual.

Mitsubishi rebuts that the service
visits and accompanying expenses are
circumstances of selling to the large
screen customers in the home market
and, accordingly, fall within the
expenses named in the statute at section
776(a)(6)(C)(iii), “other differences in
circumstances of sale.”

Mitsubishi remarks that the Unions
do not challenge the amounts or the
allocation bases of these expenses.
Thus, Mitsubishi claims, if the
Department agrees with the Unions’
basic argument the expenses should be
reclassified as indirect expenses with no
change in the amounts. Mitsubishi
states that, because the Department
consistently adheres to the principle
that selling expenses should be
allocated as specifically as possible, the
wage costs associated with visits to a
particular customer should be assigned
to sales to that customer rather than to
some broader universe. Therefore,
Mitsubishi asserts, any reduction in
technical service expenses would be
matched by a corresponding increase in
indirect selling expenses for the same
transactions.

Department’s Position

We disagree with the Unions’
contention that salaries paid to
Mitsubishi’s engineers should be
excluded from the acceptable technical
service expenses. We treat technical
services as direct expenses when the
respondent demonstrates that services
are provided to assist customers with
technical problems associated with the
purchased product. We require
respondents to segregate the variable
and fixed portions of these expenses
and treat variable costs as direct and
fixed costs as indirect. See Zenith Elec.
Corp. v. United States, 77 F.3d 426, 430
(Fed. Cir. 1996) (upholding the
Department’s practice of analyzing each
component of claimed expenses for

purposes of determining whether to
make a circumstance-of-sale
adjustment). We generally consider
travel expenses to be directly related to
sales because the technicians are
visiting customers to assist with specific
matters. We generally consider salaries
to be fixed costs because they would
have been incurred whether or not sales
were made. See, e.g., Antifriction
Bearings (Other Than Tapered Roller
Bearings) and Parts Thereof From
France, et al.; Final Results of
Antidumping Duty Administrative
Reviews , Partial Termination of
Administrative Reviews, and Revocation
in Part of Antidumping Duty Orders, 60
FR 10900, 10910 (Feb. 28, 1995). In
keeping with our standard practice, we
have allowed a circumstance-of-sale
adjustment for the travel expenses (see
our response to Comment 1) and we
have determined that the salaries should
be treated as indirect expenses.

Comment 3

The Unions argue that the Department
should use facts available to calculate
inland freight costs for Mitsubishi’s
home market sales because Mitsubishi’s
inland freight data contain serious
errors that cannot be corrected at this
stage of the review. The Unions claim
that information obtained at verification
indicated that the average freight costs
in Mitsubishi’s questionnaire response
hid obvious errors in the calculation of
freight costs. For instance, the Unions
claim, data on a worksheet provided at
verification show that Mitsubishi failed
to allocate inland freight costs to
merchandise not subject to review and,
accordingly, the average freight costs
reported in Mitsubishi’s questionnaire
response should not be used for the
final results.

To support this argument the Unions
note variations in the reported freight
costs for shipments of the same
guantities to the same customers, stating
that the only explanation for such
variations is that the inland freight costs
shown on the shipment-by-shipment
worksheet obtained at verification
represented the total freight bill for all
of the products included in the delivery
rather than the freight costs allocated to
the CPT models subject to review. Thus,
the Unions argue, if Mitsubishi actually
allocated the total freight cost to all of
the products that were shipped to each
customer, the average freight costs in
the questionnaire response should be
less than the average costs shown by the
data on the verification worksheet
because the average freight costs in the
guestionnaire response should be only
for the specific models in question.
Finally, the Unions question why
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Mitsubishi reported average freight costs
when it apparently was able to
determine and compile the freight costs
for each observation in its reported
home market sales list.

The Unions also state that the
verification report and the verification
worksheet indicate that Mitsubishi
double-counted inland freight expenses
for its home market sales in that, for the
specific sale verified, the freight bill
from the trucking company was for a
round trip but that the amount claimed
in Mitsubishi’s sales listing was based
on a one-way trip, referring to the
Verification Report at 9. However, the
Unions note, the round-trip freight
expense amount was the amount shown
on the shipment-by-shipment worksheet
provided by Mitsubishi at verification.
Thus, the Unions claim, Mitsubishi’s
reported inland freight costs for its
home market sales represent the costs of
deliveries and returns rather than only
delivery costs.

The Unions argue that the verification
report and the verification worksheet
indicate that Mitsubishi charged the
entire freight cost to the merchandise
subject to review despite the fact that its
shipments included non-subject
products, in that the entire freight bill
for a given shipment was used to
calculate the freight costs reported in
the questionnaire response.

Finally, the Unions argue that the
customer-by-customer inland freight
costs that Mitsubishi reported for its
home market sales are inconsistent and
unreliable because Mitsubishi’s reported
inland freight expenses bear no relation
to the distances shipped. Therefore, the
Unions argue, the Department should
use in its calculation of inland freight
on home market sales, as facts available,
the Japanese inland freight costs that
Mitsubishi reported for its U.S. sales.
The Unions reason that these costs
represent a reasonable proxy because
Mitsubishi has no incentive to overstate
these costs and because they are costs
incurred to ship the same product.
Alternatively, if the Department does
not use facts available for Mitsubishi’s
inland freight costs for home market
sales, the Unions suggest that the
Department use the average, customer-
specific freight costs indicated on the
documents obtained at verification.

Mitsubishi refutes the Unions’
arguments as a laundry list of
suppositions that provide no reason for
the Department to reverse its
preliminary calculations with respect to
inland freight expenses. Instead,
Mitsubishi claims, the Department
verified the correctness of Mitsubishi’s
reported freight expenses and should
use them in the final results.

First, Mitsubishi claims, there is no
basis to the Unions’ conclusion that
large shipment-to-shipment variations
in per-unit freight costs are due to the
fact that shipments must have included
non-subject merchandise that did not
attract freight charges. Mitsubishi notes
that the Unions’ exhibit in the case brief
indicates that freight charges vary
widely because the number of units
carried varies widely. Further,
Mitsubishi claims, fixed trip costs,
spread over more or fewer units, will
yield lesser or greater per-unit freight
costs.

Mitsubishi next argues that the
Unions assume, incorrectly, that all
trucks are full and, if a truck contains
only three units of one model, it must
be filled out with other models. In fact,
Mitsubishi asserts, in both its
submissions and at verification, it has
demonstrated that when shipments
included multiple models on a truck the
freight charges were allocated among
the models based on their cubic volume.

Mitsubishi rebuts the Unions’
argument that Mitsubishi double-
counted inland freight costs because the
freight bills were for round trips, i.e.,
Mitsubishi was responsible for the
return trip. However, Mitsubishi states,
the charge for delivery was the amount
on the freight bill and the fact that the
amount is to cover the return of the
empty trucks to their starting point does
not affect the amount of the expense.
Mitsubishi notes that the record does
not suggest, nor do the Unions allege,
that Mitsubishi’s customers were
sending something back to Mitsubishi
that would lead to a broader allocation
of the freight expense and,
consequently, the Unions’ argument of
double-counting is unsupported and
should be rejected.

Mitsubishi rebuts the Unions’
allegation that the verification report
shows that freight was not allocated to
non-subject merchandise. Mitsubishi
comments that the Unions quoted a
passage from the verification report
which first demonstrates that Mitsubishi
allocated freight expenses reasonably
over all relevant products and, second,
discusses a particular shipment
examined by the Department precisely
because it had high unit freight costs
and that the Department verified that
this shipment included only the three
units in question. Mitsubishi argues that
this does not support the Unions’
allegation that freight expenses were
overallocated to certain models but,
rather, supports the freight charge on
the specific shipment in question.

With respect to the Unions’ argument
that the reported freight costs bear no
relation to the distances shipped,

Mitsubishi states that, as before, this
argument ignores that fact that freight
expenses are driven in large part by the
number of units shipped. Mitsubishi
asserts that, without correcting for the
portion of the truckload occupied by a
particular group of sets, the Unions’
freight calculation is meaningless.
Mitsubishi adds that, even with such a
correction it would be necessary to
determine the actual freight charged, not
just ratios based on distance, because
distance does not take into account the
fixed trip charges, traffic conditions,
etc., and that the Department properly
verified the actual freight charged.

Finally, Mitsubishi states that the
Unions’ suggestion that the Department
apply, as facts available, the freight
charges incurred in Japan on sales to the
United States is senseless. Mitsubishi
notes that the Unions would prefer
these data be used because the large
volumes of U.S. sales lead to multiple
fully loaded trucks and, thus, lower per-
unit costs. However, Mitsubishi argues,
this is not relevant to the home market
freight expenses it incurred.

Department’s Position

We agree with Mitsubishi that the
Unions’ arguments with respect to
Mitsubishi’s inland freight costs are
based on speculation and are not
supported by record evidence. We
verified Mitsubishi’s reported home
market inland freight costs (Verification
Report at 9) and find that these data are
reliable for use in the final results.

The purpose of verification is to test
the accuracy and completeness of
information provided by a party. Using
standard verification procedures we
conducted a selective examination of
the reported information rather than a
test of the entire universe of
information. See Bomont Indus. v.
United States, 733 F. Supp. 1507, 1508
(CIT 1990) (upholding our verification
procedures). We chose to examine
documentation related to shipments for
which Mitsubishi reported the highest
per-unit freight costs. We found the
information submitted by Mitsubishi to
be accurate and complete. The alleged
discrepancies identified by the Unions
appear to result from a misinterpretation
of our findings at verification.

For example, we examined
Mitsubishi’s allocation methodology at
verification and found that for
shipments that included multiple
products Mitsubishi allocated the
freight costs to the foreign like product
by volume. Verification Report at 9.
Using this methodology Mitsubishi was
able to calculate an average freight cost
per customer and report only the freight
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expenses allocable to the foreign like
product.

We also found no evidence that
Mitsubishi double-counted its inland
freight expenses.

For example, with respect to the sale
for which Mitsubishi claimed the
highest inland freight expenses,
documentation gathered at verification
indicated that the shipment consisted
only of the three units in question.
Although we noted that Mitsubishi was
charged for a round trip we found no
evidence to indicate that the customer
returned anything to Mitsubishi.
Instead, we determined that Mitsubishi,
in hiring the truck to deliver the CPTs
to the customer, was responsible for a
fixed expense related to the round trip.
We verified the reported expense as the
amount paid by Mitsubishi to the
shipping company for the shipment in
question. Id. We also found no evidence
that distance was a factor in
Mitsubishi’s freight expenses. Our
examination demonstrated that
Mitsubishi reported its actual freight
costs for the shipment in question. The
quantities shipped from the warehouse
to the home market customer vary from
sale to sale. As was evident from
Mitsubishi’s response and from
information gathered at verification, the
freight expenses vary accordingly, and
we found no reason to question the
validity of Mitsubishi’s data.

Finally, we reject the Unions’
suggestion that we apply, as facts
available, Mitsubishi’s domestic inland
freight applicable to its U.S. sales of
subject merchandise. Because we found
Mitsubishi’s reported data were reliable
the use of facts available is unnecessary.

Comment 4

The Unions and Mitsubishi argue that
Mitsubishi’s home market warranty
expenses should be revised to reflect
information obtained at verification.
The Unions and Mitsubishi note that
during verification the Department
reviewed the warranty expenses for
home market sales to a particular
customer and asked that Mitsubishi
recalculate the warranty expenses on a
per-model basis for sales to this
customer.

The Unions claim that documents
obtained at verification by the
Department indicate that Mitsubishi
overstated the number of returns of the
model in question and that, when
recalculating the warranty expenses, the
Department should use the correct
number of returned units.

In addition to revision of the warranty
expenses Mitsubishi asserts that revised
data relating to discounts and rebates,
presented as corrections at the

beginning of verification, should be
incorporated into the final results.

Department’s Position

We agree with the Unions and with
Mitsubishi that we neglected to
incorporate certain changes into our
preliminary margin calculation. At the
beginning of verification Mitsubishi
provided certain corrections related to
reported discounts and rebates and
during verification we requested
additional information from Mitsubishi
with respect to its reported warranty
expenses. For the final results we have
made the changes to our calculations to
reflect the correction of warranty
expenses as described in the verification
report. We have not changed the
calculations with respect to rebates
because the information provided by
Mitsubishi is insufficient for these
purposes.

We have reexamined the documents
obtained at verification with respect to
the Unions’ argument that Mitsubishi
overstated the number of returns.
Although we agree that Mitsubishi
presented evidence of returned units of
a different model than the model we
verified, other documents presented by
Mitsubishi at verification indicate that
this was an inadvertent mistake and that
the number of returns we verified from
Mitsubishi’s worksheet was accurate.

Comment 5

The Unions assert that the
Department must investigate whether
Mitsubishi made sales in the home
market at prices below the cost of
production. The Unions claim that,
based on language in the original
guestionnaire, they believed that the
Department intended to conduct a full
cost-of-production investigation to
determine whether Mitsubishi was
selling below cost in the home market
and, as a result, they did not believe it
was necessary to submit a separate
request that the Department do so.
Because the Department failed to
consider in its preliminary results
whether Mitsubishi sold any
comparison models below cost, the
Unions argue, the Department must
conduct a complete below-cost-sales
investigation for purposes of its final
results.

The Unions argue further that the cost
investigation may be critically
important in this case depending on the
Department’s treatment of Mitsubishi’s
home market inland freight expenses.
The Unions claim that even though
Mitsubishi had available its actual
freight costs on a sale-by-sale basis it
improperly averaged home market
freight costs over all sales of the

particular size CPTs by customer. The
Unions assert that the averaging of these
freight costs not only tends to mask
dumping margins for individual
comparisons but also masks individual
sales that were sold below Mitsubishi’s
cost of production. The Unions argue
that it is important that the freight costs
be calculated accurately such that they
represent a reasonable cost for
transporting the CPT from the
warehouse to the customer and, once
that is done, the Department must then
compare the selling expense to the cost
of production to determine whether
individual sales were made below cost.

Mitsubishi argues that the Unions’
request at this stage of the review that
the Department conduct a cost
investigation is contrary to the
Department’s regulations and to its
practice. Mitsubishi states that, in
accordance with section 353.31(c) of the
Department’s regulations, the
Department will not consider
allegations of below cost sales submitted
more than 120 days after publication of
the notice of initiation. Mitsubishi notes
that this deadline has been upheld by
the Department on numerous occasions
in denying petitioners’ requests for
below-cost sales investigations, citing,
e.g., Certain Forged Steel Crankshafts
from the United Kingdom (Crankshafts),
60 FR 52150, 52153 (October 5, 1995),
and Sulfur Dyes, Including Sulfur Vat
Dyes, from the United Kingdom (Sulfur
Dyes), 58 FR 3253, 3255 (January 8,
1993), in which the Department denied
a similar request for such investigation
based on an allegation first made in the
petitioner’s case brief. Mitsubishi states
that, as in this case, absent a timely
allegation of below-cost sales or a prior
below-cost finding the Department
cannot simply disregard below-cost
sales.

Additionally, Mitsubishi states,
section 351.301(c)(2)(ii) of the
Department’s proposed regulations
(referring to 61 FR 7325 (February 27,
1996)) requires that allegations of
below-cost sales be made within 20 days
after the respondent submits the
relevant section of the questionnaire
and that the Section B home market
sales submission is the “‘relevant
section” for these purposes. Mitsubishi
argues that regardless of whether the
Department uses deadlines set forth by
section 353.31(c) or by section 351.302
of the proposed regulations the Unions’
allegation of below-cost sales is grossly
untimely.

Mitsubishi notes that the
Department’s cover letter attached to the
guestionnaire dated March 11, 1996
instructed Mitsubishi to respond to the
cost-of-production portion of the
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questionnaire only if the Department
disregarded below-cost sales in the most
recently completed review or
investigation of Mitsubishi, but that in
the event of a timely allegation from a
domestic party that sales in the
comparison market were made at prices
below the cost of production, the
Department may request at a later date
that Mitsubishi complete the cost-of-
production portion of the questionnaire.
Mitsubishi states that the Department
did not exclude below-cost sales from
Mitsubishi’s home market database in
the original investigation and that there
has been no prior administrative review
of Mitsubishi in this case. Accordingly,
Mitsubishi states, the cover letter not
only confirmed that Mitsubishi was not
required to respond to the cost-of-
production portion of the questionnaire
but also instructed the Unions on what
they needed to do if they wanted the
Department to initiate a cost
investigation. Mitsubishi argues that,
instead of giving the impression that the
Department intended to initiate a cost
investigation, the cover letter provided
the Unions with clear notice that it was
incumbent upon the Unions to come
forward with sufficient allegations of
below-cost sales if the Unions intended
to raise the issue. In addition,
Mitsubishi claims that the Unions’
argument that a cost investigation is
necessary because of variances in home
market inland freight expenses does not
negate the Unions’ duty to make a
timely allegation of below-cost sales
and, as a result, the Department should
reject the Unions’ argument.

Department’s Position

We agree with Mitsubishi. Section
773(b) of the Act directs us to initiate a
cost inquiry only when there are
“reasonable grounds to believe or
suspect” that sales have been made
below cost. The Statement of
Administrative Action Accompanying
the URAA, reprinted in H.R. Doc. No.
103-316, vol. 1, at 833 (1994) (““'SAA”),
notes that this provision codifies our
existing practice that in administrative
reviews, ‘“‘reasonable grounds’ exist
when an interested party submits a
sufficient allegation of below-cost sales
or when we have disregarded below-
cost sales of the particular producer or
exporter in the most recently completed
segment of the proceeding. Because we
did not exclude any below-cost sales in
the less-than-fair-value investigation
(i.e., the most recently completed
segment in which we examined
Mitsubishi’s sales), an allegation by the
Unions is the only appropriate basis to
initiate a cost inquiry in this review.
However, in accordance with our

existing regulations, an allegation of
below-cost sales must be submitted no
later than 120 days after the publication
of the notice of initiation of the review,
unless a relevant response is considered
untimely or incomplete. Section
353.31(c)(1)(ii) of Interim Regulations,
60 FR at 25135. If the allegation is
received later than 120 days after
initiation the Department may exercise
its discretion in determining a
reasonable amount of time for the
domestic interested party to submit its
cost allegation. See Crankshafts at
52153.

In this instance, the Unions did not
make an allegation of below-cost sales
until they filed their case brief, 390 days
after publication of the initiation notice.
However, the Unions had access to
Mitsubishi’s relevant home market sales
data as early as May 10, 1996, when
Mitsubishi filed its response to section
B. We find that the Unions had
sufficient time to provide a timely cost
allegation. In past cases, we have
rejected cost allegations submitted in
case briefs. See Crankshafts at 52153;
Sulfur Dyes at 3255-56. Moreover, the
SAA expresses an intent that we initiate
cost inquiries at the outset of a
proceeding in order to enhance our
ability to complete reviews “in a timely,
transparent, and effective manner.”
SAA at 833. The CIT stated in Floral
Trade Council v. United States, 704 F.
Supp. 233, 236 (CIT 1988), that ““it is not
reasonable to expect [the Department] in
every case to pursue all investigative
avenues, even such important areas as
less-than-cost-of-production sales,
without some direction by petitioners
* * * cost of production need not be
investigated in every case, but only
where reasonable grounds are present.
Part of whether [the Department] has
“reasonable grounds to believe or
suspect” that a less than cost-of
production analysis is needed is
whether it has been requested.” In light
of these considerations, we have not
conducted a cost-of-production analysis
for these final results.

We note that the Unions’ assertion
that they relied upon the fact that we
sent Section D of the questionnaire to
Mitsubishi as an expression of our
intent to initiate a cost inquiry is
untenable. The questionnaire is sent in
its entirety to respondents in any
review. The cover letter accompanying
the questionnaire clearly stated that,
unless we had disregarded any of
Mitsubishi’s below-cost sales in the
most recently completed segment, we
would require Mitsubishi to provide
cost-of-production information only if
the Department received a timely cost
allegation. Accordingly, we find no

“reasonable grounds’ to warrant a
below-cost inquiry of Mitsubishi’s sales
in this review.

Comment 6

The Unions argue that, pursuant to
section 772(d)(1) of the Act, the
Department must deduct all direct and
indirect selling expenses incurred by
the foreign producer, exporter or the
U.S. affiliate in selling to the United
States. The Unions argue that this
section reflects the statutory
requirements as they existed prior to the
URAA (referring to section 772),
claiming that the Department
interpreted this provision to require the
deduction of all selling expenses
incurred in selling to the United States,
including all indirect selling expenses
incurred by the foreign producer or
exporter in its home country that related
to U.S. sales. The Unions claim that
such interpretation was upheld in Silver
Reed America, Inc. v. United States, 12
CIT 250, 683 F. Supp. 1393, 1397
(1988).

The Unions argue that, while the two
statutory provisions—pre-URAA and
the URAA—contain the same
requirements regarding deductions, the
Department failed in its preliminary
results to deduct indirect selling
expenses and inventory carrying
expenses from the time of final
production in the country of
manufacture to the time of arrival in the
United States that Mitsubishi identified
in its questionnaire response as being
incurred in selling to the United States.
The Unions claim that the failure to
deduct these expenses is inconsistent
with the statute.

With regard to Mitsubishi’s inventory
carrying costs, the Unions argue that,
even if the Department determines that
it can only deduct from CEP those
selling expenses related to commercial
activity in the United States, the
Department must, at a minimum, deduct
the inventory carrying costs that the
foreign producer/exporter incurred
following exportation of the
merchandise from Japan. The Unions
note that the Department stated in the
preliminary results that it had deducted
various selling expenses related to
economic activity in the United States,
among them inventory carrying costs,
but that a review of preliminary margin
calculation indicates that the
Department not only failed to deduct
inventory carrying costs incurred prior
to exportation but also failed to deduct
inventory carrying costs incurred for the
time the merchandise was in transit
from Japan to the United States. The
Unions assert that inventory carrying
costs incurred while the merchandise is
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in transit to the United States are akin
to other costs that the Department has
recognized must be deducted when
calculating CEP because such costs
clearly relate to the product sold in the
United States. Furthermore, the Unions
argue (referring to Silver Reed at 1397),
the CIT has recognized that this expense
must be deducted in the calculation of
CEP.

The Unions acknowledge that the
Department may have attempted to
distinguish the new statutory
calculation of CEP from the prior
calculation of exporter’s sale price by
limiting the deductions to those
attributable exclusively to U.S. sales.
However, in interpreting the new
statute, the Unions claim, the
Department has determined that
inventory carrying costs that are shown
to relate exclusively to U.S. sales are
deductible, even when incurred in the
exporter’s home market (citing Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Pasta from
Italy (Pasta), 61 FR 30326, 30352 (June
14, 1996)). The Unions claim that the
distinction the Department drew in
Pasta was that, given evidence that the
expense at issue was related to a U.S.
sale and not to any other sale, inventory
carrying costs incurred in shipping the
merchandise following exportation
should be deducted because such
expenses related to U.S. sales. Similarly,
the Unions argue, where the CPT is
loaded in Japan onto a ship destined
exclusively for the United States all
costs incurred following exportation
relate only to the U.S. sales and,
accordingly, even if the Department
declines to deduct other indirect selling
expenses incurred in Japan in selling to
the United States the Department
should deduct from CEP inventory
carrying costs incurred after exportation
because such costs are exclusively
attributable to U.S. commercial activity.

Finally, the Unions argue that the
Department should be consistent in its
treatment of indirect selling expenses
incurred in Japan, whether in the
calculation of CEP or in the calculation
of CEP profit. The Unions insist that if,
as discussed above, the Department
decides to ignore indirect selling
expenses incurred by Mitsubishi in
Japan for its U.S. sales in the calculation
of CEP, the Department must likewise
disregard the same expenses in
calculating the total U.S. selling
expenses for the purpose of calculating
the CEP-profit ratio. The Unions claim
that, although the Department failed in
the preliminary results to deduct from
CEP the indirect selling expenses
incurred by Mitsubishi in Japan for its
U.S. sales, the Department included

these same expenses in the calculation
of Mitsubishi’s total selling expenses for
the determination of the CEP-profit
ratio. Such uneven treatment, the
Unions argue, not only violates the
antidumping law but is unreasonable
and unfair. The Unions claim that on
one hand the Department determined
that, for purposes of calculating CEP,
these expenses were not related to U.S.
economic activity even though
Mitsubishi identified these expenses as
being incurred on behalf of the U.S.
sales and even though the same types of
expenses were deducted from normal
value, whereas on the other hand, for
purposes of calculating the CEP-profit
ratio, the Department accepted these
expenses as being related to U.S. sales.
The Unions argue that nothing in the
statute allows the Department to
distinguish between the treatment of
these selling expenses for purposes of
calculating CEP and the CEP-profit ratio
and, accordingly, for the final results the
Department should either deduct all
indirect selling expenses for the U.S.
sales from CEP or, alternatively, the
Department should exclude the same
expenses from the calculation of total
selling expenses for U.S. sales, thereby
excluding these expenses from the
calculation of the CEP-profit ratio.

Mitsubishi claims that the Unions’
argument would have the Department
abandon its existing practice and deduct
certain expenses from the CEP even
though the expenses do not relate to
economic activities in the United States.
Mitsubishi notes that the expenses in
question are indirect selling expenses
and inventory carrying costs incurred
prior to importation and that the
Department has consistently not
deducted such expenses in its practice
under the URAA, citing Dynamic
Random Access Memory
Semiconductors of One Megabit or
Above from the Republic of Korea: Final
Results of Antidumping Duty
Administrative Review, 62 FR 965
(January 7, 1997), in which the
Department stated ‘“we have not
deducted indirect selling expenses and
inventory carrying costs incurred in
Korea from U.S. price because these
expenses do not result from or bear
relationship to selling activities in the
United States.”

Mitsubishi argues that the reasoning
in that case applies directly to this case
and that the Department is treating the
expenses in question in the same
manner in both cases. Mitsubishi also
states that, because the Unions
recognize that the Department calculates
CEP by limiting the deductions to those
related to U.S. economic activity, the
Unions then argued that one piece of

pre-importation inventory carrying costs
should be deducted, i.e., that portion
attributable to the time in transit.
Mitsubishi claims that it submitted its
imputed inventory carrying costs in its
original questionnaire response and that
the transit period represents one part of
the inventory carrying costs that cannot
be distinguished on the record from the
inventory period in Japan. Therefore,
Mitsubishi argues, this expense cannot
be attributed exclusively to U.S. sales
and is not an appropriate adjustment. In
addition, Mitsubishi states, the Unions
are extremely untimely in their request
that a portion of the expense be
identified and attributed to U.S. sales.
Furthermore, Mitsubishi argues, the
adjustment is very small and is well
within the parameters for ignoring
minor adjustments. For the foregoing
reasons Mitsubishi claims that, even if
the Department agreed with the
substance of the Unions’ argument the
Department should reject it.

Department’s Position

We disagree with the Unions’
argument that section 772(d)(1) of the
Act requires us to deduct the same
direct and indirect selling expenses as
were deducted under the pre-URAA
statute. Section 772(d)(1) of the Act
instructs us to deduct from the starting
price the amount of the expenses
generally incurred by or for the account
of the producer or exporter, or the
affiliated seller in the United States, in
selling the subject merchandise. It is
clear from the SAA that under the new
statute we should deduct from CEP only
those expenses associated with
commercial activity in the United
States. The SAA also indicates that the
CEP “‘is now calculated to be, as closely
as possible, a price corresponding to a
price between non-affiliated exporters
and producers.” SAA at 823. Section
351.402(b) of the proposed regulations
codifies this principle, stating that we
will make adjustments under section
772(d) for expenses associated with
commercial activity in the United
States, no matter where it is incurred.
Therefore, consistent with section
772(d) and the SAA, we deduct only
those expenses representing activities
undertaken to make the sale to the
unaffiliated customer in the United
States. We ordinarily do not deduct
indirect expenses incurred in selling to
the affiliated U.S. importer. See, e.g.,
Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, From
Japan, and Tapered Roller Bearings,
Four Inches or Less in Outside
Diameter, and Components Thereof,
From Japan; Final Results of
Antidumping Duty Administrative
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Reviews and Termination in Part, 62 FR
11825, 11834 (March 13, 1997); Gray
Portland Cement and Clinker From
Mexico: Final Results of Antidumping
Duty Administrative Review, 62 FR
17148, 17168 (April 9, 1997) (Mexican
Cement).

Our analysis of Mitsubishi’s indirect
selling expenses incurred in Japan
indicates that these costs, including
items such as salaries, office expenses
and equipment expenses, relate to
activities performed in selling to the
affiliated U.S. importer. While we
recognize that in Pasta we reevaluated
our treatment of indirect selling
expenses incurred in Italy for the final
determination, the circumstances
differed from this case. In Pasta, based
on information obtained at verification
which indicated that enriched pasta,
other than whole wheat pasta, is
virtually all sold in the United States,
we determined that any inventory
carrying costs incurred on enriched
pasta were necessarily attributable to
U.S. economic activity. But in this case,
Mitsubishi’s indirect selling expenses
cannot be attributed exclusively to its
U.S. sales to unaffiliated customers.
Unlike Pasta, we found no models that
Mitsubishi produces for sale exclusively
in the United States and, therefore,
Mitsubishi incurs these costs regardless
of the final destination of the sale.

Moreover, we do not consider the
portion of Mitsubishi’s inventory
carrying costs during the period of
transit to be associated with commercial
activity in the United States. These
expenses were incurred from the date of
exportation to the date the affiliated
importer received the subject
merchandise in the United States and,
therefore, relate to the sale to
Mitsubishi’s U.S. affiliate and not to the
sale to the unaffiliated customer. See
Certain Stainless Steel Wire Rods From
France: Amended Final Results of
Antidumping Duty Administrative
Review (Steel Wire Rods) 62 FR 25915,
25916 (May 12, 1997). Accordingly, for
these final results we have not deducted
such costs from the CEP.

Although we agree with the Unions’
argument that these expenses should be
excluded from the numerator of the
CEP-profit ratio (i.e., the calculation of
total U.S. expenses), we have included
these expenses in the denominator as
total expenses in accordance with
section 772(f)(2)(C). In deducting profit
from CEP the statute directs us to
allocate profit to CEP sales based upon
the ratio of total U.S. expenses to total
expenses. See sections 772(f)(1) and (2).
Consistent with section 772(f)(2)(B) and
the SAA, we include only expenses
deducted under sections 772(d)(1) and

(2) in the calculation of total U.S.
expenses. See SAA at 824; Mexican
Cement, 62 FR at 17167. However,
section 772(f)(2)(C) defines total
expenses as all expenses incurred by or
on behalf of the foreign producer/
exporter and the affiliated U.S. seller
with respect to the production and sale
of subject merchandise and the foreign
like product. This calculation requires
the inclusion of all expenses even if not
associated with commercial activity in
the United States. Accordingly, we have
included Mitsubishi’s indirect selling
expenses and inventory carrying costs
incurred in Japan in the calculation of
total expenses.

Comment 7

The Unions argue that the Department
should exclude from the calculation of
profit for constructed value (CV)
Mitsubishi’s home market sales that
were made below the cost of
production. The Unions note that the
Department based normal value on CV
for comparison with U.S. sales for
which there were no home market
comparison models and that, when
calculating CV, the Department added
an amount for CV profit to the model-
specific cost of production provided by
Mitsubishi. The Unions argue that,
pursuant to section 773(e), CV must
include an amount for profits earned in
the ordinary course of trade in the
production and sale of the foreign like
product. The Unions add that in
accordance with section 771(15) the
Department must consider as outside
the ordinary course of trade sales
disregarded under section 773(b)(1) due
to below-cost prices and under section
773(f)(2) due to non-arm’s-length prices.
Furthermore, the Unions claim, the
Department has consistently
implemented this statutory requirement
(citing, e.g., Notice of Final Results of
Antidumping Duty Administrative
Review: Mechanical Transfer Presses
from Japan (Mechanical Transfer
Presses), 62 FR 11820, 11822 (March 13,
1997)). The Unions assert that in that
case, as here, the particular market
situation did not permit proper price-to-
price comparisons between home
market sales and all of the respondent’s
U.S. sales and that the Department had
to rely on CV to compare to certain U.S.
sales. The Unions claim that, when
analyzing the cost and sales data for
home market sales of the foreign like
product in the Mechanical Transfer
Presses case, the Department had reason
to believe that such sales were made at
prices below the cost of production and
that the Department excluded below-
cost sales from the CV calculation on
that basis even though technically the

Department did not disregard those
sales in the price-based determination of
normal value.

In the instant review, the Unions
point out, Mitsubishi provided model-
specific cost-of-production data in its
Section D questionnaire response that
allows the Department to determine
whether there were sales made in the
home market at prices below the cost of
production during the POR within an
extended period and in substantial
guantities. The Unions argue that,
although they believe the Department
should undertake a full cost-of-
production investigation (see Comment
5), at a minimum the Department
should ensure for the final results that
below-cost sales are excluded from its
calculation of profit for CV.

Mitsubishi claims that the Unions’
argument with respect to the calculation
of profit for CV is fundamentally the
same argument requesting that the
Department undertake an investigation
of below-cost sales. Mitsubishi states
that the facts on the record have been
there for months and that the deadlines
for making such allegations are long
past. Mitsubishi adds that it is
completely inappropriate to request at
this point in the review that the
Department undertake analyses of new
issues that should have been raised
much earlier.

Mitsubishi argues that the
Department’s policy is to include in the
calculation of CV profit all sales of the
like product unless there has been a
finding that such sales were not in the
ordinary course of trade. Mitsubishi
states that the Department has expressly
considered and rejected the position
that all below-cost sales are outside the
ordinary course of trade. Mitsubishi
notes that in comments accompanying
the proposed regulations the
Department stated that sales must have
been disregarded under the cost test
before they will be excluded from the
calculation of profit (referring to 61 FR
7335 (February 27, 1996)). Mitsubishi
points out that the reference to a *‘cost
test” is to the investigation conducted
under section 773(b) of the Act pursuant
to an allegation of below-cost sales.
Mitsubishi adds that the test considers
not only whether the sales were made
below the cost of production but
whether the sales were made in
substantial quantities over a substantial
period of time at prices that do not
permit the recovery of all costs within
a reasonable period of time (referring to
section 773(b)). Mitsubishi adds that, as
discussed in response to an earlier
comment, the Department has specific
regulations regarding the procedures for
determining such issues and that the
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Unions’ arguments come far too late in
the review.

Mitsubishi also argues that
Mechanical Transfer Presses is readily
distinguishable from this case because
the Department determined to go
directly to CV because mechanical
transfer presses are large, custom-built
capital equipment and, while the home
market was viable, the fact that subject
merchandise was built to each
customer’s specifications did not permit
proper price-to-price comparison in
either the home market or third
countries. As a result, Mitsubishi notes,
the Department did not require that the
respondent provide home market sales
data. Consequently, Mitsubishi claims,
the Department had determined that
allegations of below-cost sales—for the
purpose of eliminating below-cost sales
from price-to-price comparisons—were
not necessary. In the present case,
Mitsubishi notes, home market sales
data were not only requested but were
extensively used in price-to-price
comparisons. Mitsubishi asserts that the
statutory structure is clear in that the
Department should have been
requested, on a timely basis, to conduct
a below-cost sales investigation as a
prerequisite to the Unions’ arguments.

Department’s Position

Section 773(e)(2)(A) directs us to
calculate CV profit using home market
sales of the foreign like product in the
ordinary course of trade. Consistent
with the definition of “‘ordinary course
of trade”” contained in section 771(13)
and the SAA, we have interpreted this
requirement to preclude an automatic
exclusion of below-cost sales from the
CV profit calculation. Proposed
Regulations, 61 FR at 7335. Instead, our
normal practice is to exclude below-cost
sales only when such sales have been
disregarded under our cost test pursuant
to section 773(b)(1). See Certain Welded
Carbon Steel Pipes and Tubes From
Thailand: Final Results of Antidumping
Duty Administrative Review, 61 FR
56515, 56518 (November 1, 1996). As
discussed above, we have not conducted
a cost test in this administrative review
of Mitsubishi’s home market sales.
Accordingly, we have not disregarded
any below-cost sales as being outside
the ordinary course of trade and,
therefore, have not excluded any sales
from our calculation of CV profit.

The Unions’ cite to Mechanical
Transfer Presses is misplaced because in
that case we excluded below-cost sales
because of unique factual circumstances
not present in this review. In that case,
because the particular market situation
rendered a price-to-price comparison
inappropriate, the need for an

examination of whether home market
sales were below cost was not apparent.
Thus, when the relevance of the issue
became apparent, we analyzed the cost
data and determined that the
respondent did have below-cost sales
that would have been disregarded under
section 773(b)(1). Mechanical Transfer
Presses, 62 FR at 11822. We determined
that it was, therefore, appropriate to
exclude such sales from the calculation
of CV profit.

Comment 8

The Unions argue that for comparison
to U.S. sales for which Mitsubishi failed
to supply complete data the Department
should use, as facts available, the
highest cost-of-production data and that
the preliminary decision to use the
weighted-average dumping margin
calculated for all other sales was
inappropriate and inconsistent with the
Department’s past practice. The Unions
state that in a case in which the
respondent failed to submit the cost of
further manufacturing for certain sales
the Department used, as facts available,
the highest reported cost of further
manufacturing, citing Granular
Polytetrafluoroethylene Resin from Italy;
Final Results of Antidumping Duty
Administrative Review (PTFE Resin), 62
FR 5590 (February 6, 1997). In this case,
too, the Unions argue, while it would be
inappropriate to resort to total facts
available, Mitsubishi should not be
rewarded for its failure to provide
requested data—data which might
reveal higher dumping margins for
certain sales than the weighted-average
dumping margins for other sales. The
Unions state that if the Department were
to use the weighted-average margin to
fill in data that a respondent failed to
supply respondents would be
encouraged to withhold particular data
that would lead to higher margins.
Accordingly, the Unions argue, the
Department should use, as facts
available, the highest CV reported by
Mitsubishi for the same model size to
calculate margins for these sales.

With respect to the question of facts
available, Mitsubishi states that the
Department has broad discretion in
selecting a facts-available margin for
sales having less than complete data. In
this review, Mitsubishi argues that a
very small number of U.S. sales were
made of models for which cost-of-
manufacturing data was not available
and, given the small number of sales at
issue and the similarity of these models
to other models for which data was
supplied, the Department’s decision to
apply the weighted-average margin
calculated for other U.S. sales was
correct.

Mitsubishi disputes the Unions’
assertion that Mitsubishi is benefitting
by the application of the weighted-
average margin for these sales.
Mitsubishi argues that there is no
benefit or preferential treatment
accorded these sales but, rather, an
appropriate decision not to apply a
punitive rate to these sales in view of
the overall reasonableness and
reliability of Mitsubishi’s response.
Mitsubishi states that one of the
significant revisions under the new law
is the shift from the use of best
information available to the use of facts
available pursuant to section 776(b).

Department’s Position

We disagree with the Unions’
argument regarding our use of adverse
facts available (i.e., apply the highest
calculated CV for the same-size-screen
models) for Mitsubishi’s U.S. sales of
models for which we had no CV data.
Given the level of cooperation by
Mitsubishi, including timely submission
of its initial and supplemental
questionnaire responses as well as its
participation in a verification of its data,
the absence of CV data for these sales
does not warrant the use of adverse facts
available pursuant to section 776(b). On
the contrary, for more than 93 percent
of its U.S. sales of subject merchandise
during the POR Mitsubishi provided
information such that we are able to
calculate an accurate margin. For the
relatively few sales for which we had no
CV data we exercised our discretion
under section 776(a) to determine how
to apply facts available to account for
the missing data. Accordingly, for these
final results we have continued to apply
as facts available to such sales the
weighted-average margin which we
calculated for Mitsubishi’s other sales.

Comment 9

The Unions argue that the Department
should determine that Mitsubishi has
absorbed antidumping duties in this
review. The Unions claim that the
Department’s proposed regulations
provide that for transition orders the
Department will make a duty-absorption
determination, if requested, for any
review initiated in 1996 (referring to 61
FR 7308, 7366 (February 27, 1996) and
also citing Certain Welded Stainless
Steel Pipe from Taiwan; Preliminary
Results of Administrative Review
(Stainless Steel Pipe), 62 FR 1435, 1436
(January 10, 1997)).

The Unions acknowledge that this is
the first time that they have raised the
issue of duty absorption in this review.
However, the Unions assert, the
Department’s analysis of this issue is
unaffected by the timing of the Unions’
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request for a duty-absorption
determination. The Unions claim that in
the review of Stainless Steel Pipe the
Department did not obtain any
additional information from the
respondent in deciding whether
absorption occurred. Instead, the
Unions claim that the Department
determined, based on information
obtained during the regular course of
the review, that duty absorption
occurred within the meaning of the
statute. The Unions argue that in this
case, too, the Department can make a
decision on duty absorption based on
information already available to it.

Mitsubishi points out that the notice
of initiation, published on February 20,
1996, stated that, if requested within 30
days of publication, the Department
would determine whether antidumping
duties had been absorbed by an exporter
or producer subject to the review if the
merchandise was sold in the United
States through an affiliated importer (61
FR 6348). Mitsubishi states that,
according to the notice, the Unions had
the opportunity to request a
determination on this issue not later
than March 22, 1996. Instead,
Mitsubishi argues, the request submitted
for the first time on March 17, 1997, was
360 days late. In addition, Mitsubishi
argues that section 351.213(j) of the
proposed regulations are clear regarding
the manner in which the Department
should decide this issue: “* * * the
Department will make a determination
regarding duty absorption only if the
request for such a determination is
made within 30 days after the initiation
of the administrative review” (61 FR
7317 (February 27, 1996)). Mitsubishi
notes that the Unions make no attempt
to explain the lateness of their request
but, instead, argue that the record is
complete and that the Department
would not have sought or gathered any
additional information if the request
had been filed earlier. Finally,
Mitsubishi argues that the Unions
ignore Mitsubishi’s rights to be advised
that such a review has been requested
and to put such information on the
record as it deems useful and that if the
Department accepts the Unions’ request,
Mitsubishi’s rights will be entirely
abrogated by the Unions’ procedural
tactic. Considering the 30-day deadline
as stated in the proposed regulations
and in the accompanying comments, as
well as in the notice of initiation,
Mitsubishi argues that there is no merit
to the Unions’ request and that such a
request should be denied.

Department’s Position

We agree with Mitsubishi that a duty-
absorption inquiry is not appropriate in

this review. Section 351.213(j) of our
proposed regulations states that “the
Secretary, if requested within 30 days of
the initiation of the review, will
determine whether antidumping duties
have been absorbed * * *.”” Our notice
of initiation of this review reflected this
procedural requirement, stating that we
would make such a determination if a
request was received within 30 days of
publication. Initiation of Antidumping
and Countervailing Duty Reviews, 61 FR
6347, 6348 (February 20, 1996). Thus,
the Unions had clear notice of the
established 30-day deadline for
submitting a duty-absorption request.
Because our absorption inquiry is fact-
intensive and conducted on a case-by-
case basis, the Stainless Steel Pipe case
is irrelevant in considering whether to
conduct such a determination in this
review.

Comment 10

The Unions claim that the Department
erroneously treated Mitsubishi’s further-
manufacturing costs as though they
were incurred in Japanese yen rather
than in U.S. dollars and, therefore,
applied exchange rates incorrectly in its
preliminary calculations. The Unions
note that the further-manufacturing
costs, including costs of materials, labor
and overhead, as well as other
applicable expenses, were incurred by
Mitsubishi to incorporate CPTs into
color televisions that were assembled in
the United States. Because those costs
were incurred in the United States, the
Unions point out, they were already
denominated in dollars and, thus, no
currency conversion was required.

Department’s Position

Although Mitsubishi had originally
indicated that its further-manufacturing
data were denominated in Japanese yen,
upon further review of Mitsubishi’s
section E response we agree with the
Unions that Mitsubishi reported its
further-manufacturing expenses
incurred in the United States in dollars.
Therefore, for the final results we have
treated them accordingly.

Comment 11

The Unions argue that, when
calculating CEP expenses, the
Department should include repacking
expenses incurred by Mitsubishi in the
United States. The Unions note that in
the preliminary results the Department
deducted from the CEP starting price
repacking expenses incurred by
Mitsubishi for its U.S. sales but that the
Department failed to include repacking
expenses in the calculation of total
expenses incurred by Mitsubishi in the
United States for sales of subject

merchandise, thereby understating the
sum of the expenses that were
subsequently used for the calculation of
CEP profit.

The Unions claim that, pursuant to
section 772(d)(3) of the Act, the
Department is required to deduct the
profit allocated to the expenses
generally incurred by or for the account
of the producer or exporter, or the
affiliated reseller in the United States, in
selling the subject merchandise, as well
as the cost of any further manufacturing
or assembly. The Unions assert that
repacking expenses incurred by
Mitsubishi in the United States for the
sale of merchandise to which value had
been added fall into the domain of the
expenses described by section 772(d)(3)
for purposes of the CEP-profit
calculation. Further, the Unions argue,
inclusion of the repacking expenses in
the total expenses incurred by
Mitsubishi in the United States for
purposes of the CEP-profit calculation is
consistent with the Department’s
practice, citing Certain Stainless Steel
Wire Rod from France: Amended Final
Results of Antidumping Duty
Administrative Review, 61 FR 58523,
58524 (November 15, 1996), and,
accordingly, should be included for the
final results in the calculation of total
expenses incurred by Mitsubishi in the
United States.

Mitsubishi dismisses the Unions’
argument as incorrect. Mitsubishi
claims that section 772(d)(3) explicitly
limits the deductions that attract a profit
to a well-defined group: selling
expenses and further-manufacturing
costs. Mitsubishi argues that repacking
expenses are neither. In fact, Mitsubishi
argues, there does not appear to be a
statutory basis to deduct repacking
expenses from U.S. price at all.
Mitsubishi agrees that packing of subject
merchandise is a recognized adjustment,
made to normal value, but repacking of
further-manufactured non-subject
merchandise is not an adjustment
recognized under the statute. Therefore,
Mitsubishi argues, rather than assigning
profit to repacking, the Department
should not adjust for this expense at all.

Department’s Position

We agree with the Unions. Repacking
in the United States is an expense
associated with the further manufacture
and assembly of the merchandise and,
as such, is among the expenses
deducted from the starting price under
section 772(d)(2) and for purposes of the
allocation of profit under 772(d)(3). See
Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From France, et. al.; Final
Results of Antidumping Duty
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Administrative Reviews, 57 FR 28360,
28396 (June 24, 1994). As discussed in
response to Comment 6 above, all
expenses deducted under section 772(d)
(1) and (2) are included in the
numerator for total U.S. expenses in the
calculation of the CEP-profit ratio.
Accordingly, for the final results, we
have continued to deduct these
expenses from the starting price
pursuant to section 772(d)(2) and
included such repacking expenses in
our calculation of CEP profit.

Comment 12

The Unions assert that the
Department should ensure that the full
amount of dumping duties is assessed
and collected. The Unions state that
when the Department issues its final
results it will be able to determine the
total amount of dumping duties payable
for all sales made during the POR and
that the Department should instruct the
Customs Service to assess and collect on
Mitsubishi’s entries during the POR the
absolute amount of duties payable plus
interest.

Mitsubishi agrees that the Department
should collect the duties payable in this
review. However, Mitsubishi argues, the
assessment methodology indicated in
the preliminary results would, if used,
result in a large overcollection of duties.
Mitsubishi states that, while it
understands that the Department
calculated the percentage duty because
the assessment instructions that may be
issued may instruct Customs to apply
the percentage duty to all entries made
during the POR, Mitsubishi requests the
Department to reconsider this approach
because it would cause Customs to
collect an amount that far exceeds the
amount of dumping duties determined
on the POR sales. Specifically,
Mitsubishi states, the Department
calculated the percentage duty based on
the entered value for all sales of subject
merchandise during the POR but,
Mitsubishi argues, the Department
should have based its calculation on
Mitsubishi’s Section A response of the
entered value of entries during the POR.
Mitsubishi claims that not all CPTs
entered during the POR were sold
during the POR and if the percent duty
is applied to CPTs actually entered
during the POR, a substantial
overcollection of dumping duties will
result. Mitsubishi adds that
overcollection would result regardless
of the margin calculated for the final
results because of the significant
difference in the total entered value of
CPTs sold during the POR compared
with the total value of all entries of
CPTs during the POR.

Mitsubishi states that in a review
involving sampling it may be reasonable
and permissible for the Department to
assess duties on all entries at the ratio
derived by dividing the dumping duties
for the sample sales divided by the total
value of those sample sales. However,
Mitsubishi argues, in non-sampling
cases such as the present case, the
Department has on record an exact
qguantification of the total value of
entries of subject merchandise during
the POR. Consequently, Mitsubishi
argues, the Department can compute an
exact percentage for realizing the
precise amount of dumping duties due
in the event the Department wishes to
have duties assessed uniformly across
all entries during the POR.
Alternatively, Mitsubishi suggests that
the Department could instruct Customs
that the assessment is to be capped at
the level of the percentage margin.

Mitsubishi argues further that, in CEP
sales reviews, the entries that are in
excess of the entries accounting for sales
of a particular review belong to the sales
of other reviews. Mitsubishi argues that
the duties relating to such entries are
assessed and collected within the
review period within which those sales
occurred. Through consistent
application of the proper methodology
in each review, Mitsubishi argues, the
appropriate dumping duties are
calculated, assessed and collected on all
entries subject to an order. Thus,
Mitsubishi argues, the Department
should revise the percentage duty
variable or other aspects of its
assessment methodology so as to ensure
against an overcollection of duties.

Department’s Position

We agree with Mitsubishi and the
Unions that we should assess and
collect the correct amount of duties
payable. We believe that the best way to
do so is the methodology which has
become our established practice in
recent years and which has been upheld
by the courts. See, e.g., Antifriction
Bearings (Other Than Tapered Roller
Bearings) From France, Germany, Italy,
Japan, Singapore, and the United
Kingdom; Final Results of Antidumping
Duty Administrative Reviews, 61 FR
2081, 2083 (January 15, 1997); FAG
Kugelfischer Georg Schafer KgaA v.
United States, No. 92—-07-00487, 1995
Ct. Int’l. Trade LEXIS 209, at CIT *10
(Sept. 14, 1995), aff'd. No. 96-1074 1996
U.S. App. LEXIS 11544 (Fed. Cir. May
20, 1996). This method, by which we
calculate an importer-specific ad
valorem duty assessment rate for the
merchandise based on the ratio of the
total amount of antidumping duties
calculated for the examined sales made

during the POR to the total customs
value of the sales used to calculate those
duties, yields the best representation of
what the dumping margins on sales of
merchandise entered are, because in
most cases respondents are unable to
link specific entries to specific sales.
Mitsubishi’s proposal would require
such a link, which it has not done for
this review. For these reasons we will
use our current methodology to
calculate the assessment rates which we
will instruct Customs to apply to entries
during the POR.

Comment 13

Mitsubishi argues that the Department
mistakenly treated domestic inland
freight from the plant to the distribution
warehouse on U.S. sales as if it were
reported in dollars rather than yen. As
a movement expense incurred entirely
within Japan, Mitsubishi claims that the
Department should multiply the
reported expense by the dollar/yen
exchange rate.

Department’s Position

We agree with Mitsubishi and have
made the appropriate currency
conversion for the final results.

Comment 14

Mitsubishi argues that the Department
did not deduct inland freight expenses
to the customer from home market price
and, for the final results, the Department
should modify its margin calculations in
order to adjust for these expenses.

The Unions argue that Mitsubishi’s
reported freight expenses have been
misreported and cannot legitimately be
used by the Department in its
calculation for the final results (see
earlier comment above). Accordingly,
the Unions assert, the Department
should reject Mitsubishi’s claim for an
adjustment to home market inland
freight but, at a minimum, the
Department must adjust the freight
expenses reported by Mitsubishi to
ensure that those expenses reflect a
reasonable amount for transporting the
merchandise from Mitsubishi’s
warehouse to the customer.

Department’s Position

We agree with Mitsubishi. As
explained in our response to Comment
3 above, at verification we found
Mitsubishi’s reported inland freight
expenses to the customer to be accurate
and complete. For the final results we
have deducted those expenses from
normal value.

Comment 15

Mitsubishi argues that the Department
erroneously set direct selling expenses



34212

Federal Register / Vol. 62, No. 122 / Wednesday, June

25, 1997 / Notices

for cost of production equal to zero in
its calculations. Because the same
variable is used later to calculate profit
for CEP and CV, Mitsubishi claims,
overriding its value with zero affects
these calculations by overstating profit
for CEP and CV. Mitsubishi argues that,
although it is the Department’s practice
to eliminate one component of direct
selling expenses—imputed credit
expenses—from the profit calculation,
there is no basis for eliminating all
direct selling expenses.

Department’s Position

We agree with Mitsubishi and have
adjusted our calculations for the final
results.

Comment 16

Mitsubishi notes that the Department
erroneously did not calculate margins
for U.S. sales that were compared to CV
because the computer programming
language referenced a non-existent data
set. Mitsubishi claims that this caused a
series of errors in subsequent parts of
the program and suggests programming
language which would correct this
problem.

Department’s Position

We agree with Mitsubishi and have
ensured that we use all datasets
appropriately.

Comment 17

Mitsubishi argues that the Department
should modify its calculations in order
to base the calculations of CV profit and
expenses and CEP profit on all home
market sales of the like product rather
than just on sales of certain models.
Mitsubishi claims that the Department
incorrectly restricted these calculations
to sales of large-screen sizes but that it
should have based these calculations on
all home market sales of the like
product, including smaller-screen sizes.
Mitsubishi notes that the foreign like
product, as defined in the Department’s
questionnaire, is CPTs regardless of
screen size. Further, Mitsubishi argues
that the Department’s practice is clear in
this regard, citing Professional Electric
Cutting Tools from Japan; Final Results
of Antidumping Duty Administrative
Review (PECTSs), 62 FR 386, 389-390
(January 3, 1997), and Antifriction
Bearings (Other Than Tapered Roller
Bearings) and Parts Thereof From
France, Germany, Italy, Japan,
Singapore and the United Kingdom
(AFBs VI), 62 FR 2081, 2112-2113
(January 15, 1997), in which the
Department used all sales of the foreign
like product for the purposes of
calculating CV and CEP profit and
stated that it interpreted the term

foreign like product to be inclusive of
all merchandise sold in the home
market which was in the same class or
kind of merchandise as that under
consideration.

The Unions state that in this case and
in the cases Mitsubishi cites the
Department properly calculated CV and
CEP profit based on all sales that could
potentially be used for comparison to
the U.S. sales. The Unions add that the
Department’s past practice has been to
include in its calculation of CV and CEP
profit all home market sales of
comparison models because these data
encompass all foreign like products
under consideration for normal value,
referring to Certain Internal-Combustion
Industrial Forklift Trucks from Japan;
Final Results of Antidumping Duty
Administrative Review (Forklift Trucks),
62 FR 5592, 5598 (February 6, 1997).
Accordingly, the Unions argue, after
eliminating sales below cost in the CV-
profit calculation, the Department
should continue to base the profit-rate
calculation on sales of the same models
as those it used in the preliminary
results.

Department’s Position

We agree with Mitsubishi that our
calculation of CV and CEP profits
should include all home market sales
during the POR of the foreign like
product. For purposes of calculating CV
and CEP profit we use an aggregate
calculation that encompasses all foreign
like products sold in the home market.
See AFBs VI at 2113; PECTs at 390;
Antidumping Duties; Countervailing
Duties; Final Rule, 62 FR 27295, 27359
(May 19, 1997). The Unions have
misconstrued our decision in Forklift
Trucks. In that case, we applied the
same methodology we applied in PECTs
and are applying here. It is the facts of
Forklift Trucks, not the methodology,
that differs from the present case.
Consistent with that methodology we
determine the foreign like product is
inclusive of all of Mitsubishi’s reported
home market sales, and we have
calculated CV profit on an aggregate
basis.

Final Results of the Review

As a result of our analysis of the
comments received, we determine that
the following dumping margin exists for
the period January 1, 1995 through
December 31, 1995:

Manufacturer/exporter (:)\g?é%wt)
Mitsubishi .........cccovveeiieiiiiiiin. 5.93

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Because the inability to link
sales with specific entries prevents
calculation of duties on an entry-by-
entry basis, we have calculated an
importer-specific ad valorem duty
assessment rate for the merchandise
based on the ratio of the total amount of
antidumping duties calculated for the
examined sales made during the POR to
the total customs value of the sales used
to calculate those duties. This rate will
be assessed uniformly on all entries of
that particular importer made during the
POR. (This is equivalent to dividing the
total amount of antidumping duties,
which are calculated by taking the
difference between NV and CEP, by the
total CEP value of the sales compared,
and adjusting the result by the average
difference between CEP and customs
value for all merchandise examined
during the POR.) The Department will
issue appraisement instructions directly
to the Customs Service.

Furthermore, the following cash
deposit requirements will be effective
upon publication of these final results
for all shipments of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the publication date, as provided
for by section 751(a)(1) of the Act: (1)
For Mitsubishi the cash deposit rate will
be the rate listed above; (2) if the
exporter is not a firm covered in this
review, a previous review, or the
original less-than-fair-value
investigation (LTFV), but the
manufacturer is, the cash deposit rate
will be that which was established for
the most recent period for the
manufacturer of the merchandise; (3) for
non-Japanese exporters of subject
merchandise from Japan, the cash
deposit rate will be the rate applicable
to the Japanese supplier of that exporter;
(4) if neither the exporter nor the
manufacturer is a firm covered in this or
any previous reviews, the cash deposit
rate will be 27.93 percent, the “all
others” rate established in the LTFV
investigation, as explained below. These
deposit requirements shall remain in
effect until publication of the final
results of the next administrative
review.

On May 25, 1993, the Court of
International Trade (CIT) in Floral
Trade Council v. United States, 822
F.Supp. 766 (CIT 1993), and Federal-
Mogul Corporation and The Torrington
Company v. United States, 822 F.Supp.
782 (CIT 1993), decided that once an
“All Others” rate is established for a
company it can only be changed
through an administrative review. We
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have determined that, in order to
implement these decisions, it is
appropriate to reinstate the ““All Others”
rate from the LTFV investigation (or that
rate as amended for correction of
clerical errors or as a result of litigation)
in proceedings governed by
antidumping duty orders. Therefore, we
are reinstating the “All Others” rate
made effective by the final
determination of sales at LTFV (see
Color Pictures Tubes, 52 FR 44171,
November 18, 1987).

This notice also serves as a reminder
to importers of their responsibility
under 19 CFR 353.26 to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This notice also serves as a reminder
to parties subject to APOs of their
responsibility concerning disposition of
proprietary information disclosed under
APO in accordance with 19 CFR 353.34
(d). Timely written notification of the
return/destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
CFR 353.22.

Dated: June 11, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-16680 Filed 6—24-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-428-811; A-412-810; C-428-812; C—
412-811]

Initiation of Anticircumvention Inquiry
on Antidumping and Countervailing
Duty Orders on Hot-Rolled Lead and
Bismuth Carbon Steel Products From
the United Kingdom and Germany

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of initiation of
anticircumvention inquiry.

SUMMARY: On the basis of an application
filed with the Department of Commerce
(the Department) on April 14, 1997 and

amended on May 14, 1997, we are
initiating an anticircumvention inquiry
to determine whether imports of lead
and bismuth carbon steel billets from
Germany and the United Kingdom are
circumventing the antidumping and
countervailing duty orders on hot-rolled
lead and bismuth carbon steel products
from Germany and the United Kingdom
(See Antidumping Orders; Certain Hot-
Rolled Lead and Bismuth Carbon Steel
Products from Brazil, France, Germany
and the United Kingdom 58 FR 15334
(March 22, 1993) and Countervailing
Duty Orders; Certain Hot-Rolled Lead
and Bismuth Carbon Steel Products
from Germany and the United Kingdom
58 FR 15325, 15327 (March 22, 1993)).

EFFECTIVE DATES: June 25, 1997.

FOR FURTHER INFORMATION CONTACT:
Anne D’Alauro, Russell Morris, or Maria
MacKay, Office of CVD/AD Enforcement
VI, Import Administration, International
Trade Administration, U.S. Department
of Commerce, Washington, D.C. 20230;
telephone (202) 482-2786.

SUPPLEMENTARY INFORMATION:
Background

On April 14, 1997, the Department
received an application (amended on
May 14, 1997) from Inland Steel Bar
Company and USS/Kobe Steel Company
(the applicants), requesting that the
Department conduct an
anticircumvention inquiry pursuant to
section 781(a) of the Tariff Act of 1930,
as amended (the Act), with respect to
the antidumping and countervailing
duty orders on certain hot-rolled lead
and bismuth carbon steel products from
the United Kingdom and Germany. The
applicants allege that the principal
German (Saarstahl A.G. and Thyssen
Stahl A.G.) and British (British Steel
PLC) producers of hot rolled leaded bar
and rod are circumventing the
respective orders by shipping bloom-
cast leaded-steel billets (leaded-steel
billets) to the United States, where they
are easily and inexpensively converted
into the hot-rolled carbon steel products
covered by the orders.

The Department received written
comments opposing the request to
initiate the inquiry from Thyssen Stahl
A.G. (Thyssen) on May 12, 1997, from
Saarstahl A.G. (Saarstahl) on May 16,
1997, from British Steel PLC (British
Steel) on May 23, 1997, and from the
European Community (EC) on May 27,
1997. Written comments in opposition
to the initiation of the inquiry were also
received from four U.S. producers of
subject merchandise: Bar Technologies
on May 19, 1997, Sheffield Steel
Corporation on June 2, 1997,

Birmingham Steel Corporation on June
3, 1997 and Nucor Steel on June 5, 1997.

Initiation of Anticircumvention
Proceeding

In accordance with section 781(a) of
the Act, the Department may find
circumvention of an order when the
following four conditions are met:

(1) The merchandise sold in the
United States is of the same class or
kind as the merchandise that is subject
to the order,

(2) Such merchandise is completed or
assembled in the United States from
parts or components produced in the
foreign country to which the order
applies,

(3) The process of assembly or
completion in the United States is
minor or insignificant, and

(4) The value of the parts or
components produced in the foreign
country with respect to which the order
applies, is a significant portion of the
total value of the merchandise sold in
the United States.

In order to determine whether a
circumvention inquiry is warranted, we
evaluated the information submitted by
the applicants using each of the criteria
listed above. We have concluded that
the information submitted is sufficient
to warrant the initiation of an
anticircumvention inquiry. Each
criterion is separately addressed below.

(2) Is the Merchandise Sold in the
United States of the Same Class or Kind
as the Merchandise That Is Subject to
the Order?

The merchandise covered by the
orders is described as ‘‘hot-rolled bars
and rods of nonalloy or other alloy steel,
whether or not descaled, containing by
weight 0.03 percent or more of lead or
0.05 percent or more of bismuth, in coils
or cut lengths, and in numerous shapes
and sizes.” The leaded-steel billets
being imported into the United States
are alleged to contain 0.03 percent or
more of lead or 0.05 percent or more of
bismuth and, thus, meet the chemical
requirements specified for the
merchandise subject to the antidumping
and countervailing duty orders. The
applicants claim that the imported
leaded-steel billets are then converted,
in the United States, into the identical
products that are covered by the orders.

(2) Is the Merchandise Completed or
Assembled in the United States From
Parts or Components Produced in the
Foreign Country to Which the Order
Applies?

The hot-rolled bars and rods allegedly
are being completed in the United States
from leaded-steel billets produced in the
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United Kingdom and Germany—
countries which are subject to the
antidumping and countervailing duty
orders on hot-rolled lead and bismuth
carbon steel products (lead bar).

(3) Is the Process of Assembly or
Completion Minor or Insignificant?

When considering whether the
process of assembly or completion is
minor or insignificant, section 781(a)(2)
of the Act instructs the Department to
take into account: (1) The level of
investment and research and
development in the United States; (2)
the nature of the production process in
the United States; (3) the extent of
production facilities in the United
States; and (4) whether the value of the
processing performed in the United
States represents a small proportion of
the value of the merchandise sold in the
United States. These criteria are
individually addressed below.

Investment

The applicants state that the
production of leaded-steel billet
requires dedicated facilities and
equipment. Thyssen, British Steel, and
Saarstahl, according to the applicants,
have made this substantial investment
in their home countries. In contrast,
rolling mills, which roll the leaded-steel
billet into bar and rod, are alleged to
require less capital investment and to be
used to process other types of steel.
Thus, the applicants conclude, the
concentration of investment in semi-
finished steel (i.e., billets) production
facilities in the home countries, relative
to the rolling process performed in the
United States, indicates that the level of
investment in the United States is
comparatively minor.

Research and Development (R&D)

Applicants also state that R&D costs
are concentrated in the melt shop
facility where leaded-steel billets are
produced. As these facilities are located
in the home countries, it follows that
their associated R&D costs are incurred
in the home countries. The level of R&D
costs related to the U.S. rolling facilities
is alleged to be minor in comparison.

Nature of the Production Process in the
United States

The applicants describe the
production process of lead bar as
consisting of two stages. In the first
stage, all raw material inputs (such as
iron ore, limestone, coal, flux, and
scrap) are heated in a furnace to become
molten steel. The molten steel is then
cast into semi-finished products, in this
case either blooms or billets. The billets

are cooled, before undergoing further
shaping and finishing processes.

The second stage consists of the
conversion of the leaded-steel billets
into bar or rod in rolling mills. In this
stage, billets are reheated and then
loaded into a series of roughing,
intermediate, and finishing stands or
rolls. The information provided does
not indicate that additional raw
materials are added in this stage of the
process; the chemical and physical
characteristics of the steel have already
been imparted in the production of the
billet. Rolling merely converts the billet
into a wide range of steel products of
different shapes, for instance of round,
hexagonal, square, rectangular, or flat
cross section.

Extent of Production Facilities in the
United States

The applicants claim to be the only
U.S. steel makers which have made the
capital investment necessary to produce
both leaded-steel billets and lead bar.
On this basis they conclude that the first
stage in the production process of the
subject merchandise, the billet
production, occurs primarily abroad.
The second stage of production, the re-
rolling process, occurs instead primarily
in the United States. The applicants
note that many U.S. mills are capable of
rolling purchased leaded-steel billets;
however, those mills have not invested
in melting and casting facilities.

Value of Rolling in the U.S. Compared
to Value of Merchandise Sold in the
u.s.

The applicants provided six different
calculations of the value of the rolling
operation performed in the United
States. These calculations were based on
supporting cost data and price
guotations for both leaded-steel billets
and finished bar and rod. Based upon
these calculations, the applicants
conclude that the rolling process
represents an insignificant portion of
the total value of the finished bar and
rod sold in the United States.

(4) Is the Value of the Parts or
Components Produced in the Foreign
Country to Which the Antidumping and
the Countervailing Duty Orders Apply, a
Significant Portion of the Total Value of
the Merchandise Sold in the United
States?

As noted above, the applicants have
presented six calculations of the value
attributable to the rolling process. The
applicants do not allege that any portion
of the value added is attributable to
third country processing. Therefore, the
calculations suggest that, based on the
value attributable to the processing in

the United States, the value of the
imported leaded-steel billets constitutes
a significant portion of the total value of
the merchandise sold in the United
States.

Additional Factors

In addition to the criteria discussed
above, §781(a)(3) of the Act instructs
the Department to consider other factors
before determining whether to include
the merchandise in question in an
antidumping or countervailing duty
order. These are: (1) The pattern of
trade; (2) whether a relationship exists
between the manufacturer or exporter
and the U.S. assembler of the product;
and (3) whether imports into the United
States of the parts or components
produced in the foreign country
increased after the initiation of the
investigation which resulted in the
issuance of the order.

Pattern of Trade

The applicants claim that the pattern
of trade has shifted subsequent to the
issuance of the antidumping and
countervailing duty orders, from the
export of lead bars and rods to the
export of leaded-steel billets, which are
now being finished in the United States.
The applicants argue that, by shifting
exports to leaded-steel billets, these
producers have found a way to continue
to sell lead bar in the United States,
without regard to the antidumping and
countervailing duty orders.

Relationship Between the Manufacturer
or Exporter and the U.S. Assembler

Applicants have stated that the U.S.
re-rollers are not related to the foreign
producers.

Import Statistics

The applicants have provided
statistics on the basis of which they
allege that imports of leaded-steel billets
from Germany and the United Kingdom
have increased since the investigations
in 1992, while imports of bars and rods
subject to the orders have markedly
declined.

Based on our review of the foregoing
allegations and supporting information
submitted in the application, we find
that the application contains sufficient
evidence to warrant an
anticircumvention inquiry. Therefore,
we are initiating an anticircumvention
inquiry concerning the antidumping
and countervailing duty orders on lead
and bismuth carbon steel products from
the United Kingdom and Germany,
pursuant to section 781(a) of the Act.
For a more detailed discussion of the
Department’s analysis, see
Memorandum to the Principal Deputy
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Assistant Secretary for Import
Administration from the Team dated
June 18, 1997, concerning Initiation of
Anticircumvention Inquiry of
Antidumping and Countervailing Duty
Orders on Certain Hot Rolled Lead and
Bismuth Carbon Steel Products from the
United Kingdom and Germany, public
version, on file in the Central Record
Unit, Room B—099, Main Commerce
Building.

The Department will not suspend
liquidation at this time. However, the
Department will instruct the U.S.
Customs Service (Customs) to suspend
liquidation in the event of an affirmative
preliminary determination of
circumvention.

Several interested parties have
challenged the initiation of this
anticircumvention inquiry. As
discussed below their arguments do not
provide a legal basis for rejecting
Inland’s and USS/Kobe’s application for
an inquiry.

(1) Whether There is an Industry
Support Requirement for a
Circumvention Inquiry

Several interested parties have argued
that the Department must consider
whether there is industry support for
the anticircumvention inquiry before
deciding whether to initiate. One party
stated that the Department is required to
ensure that the provisions of Article
11.4 of the Agreement on Subsidies and
Countervailing Measures (SCM) on the
standing of the domestic industry are
adhered to. The parties contend that
members of the U.S. industry who may
have supported the imposition of
antidumping and countervailing duties
on lead bar may, in fact, oppose the
imposition of such duties on leaded-
steel billets. They cite a letter by a U.S.
producer of lead bar opposing the
initiation of an anticircumvention
inquiry.

There is no statutory requirement
regarding industry support for purposes
of initiating a circumvention inquiry.
See 19 U.S.C. 1677j(a). The regulations
provide that any interested party has
standing to file an application to
determine whether a particular product
is within the scope of an order. 19
C.F.R. 353.29(b) (1996), 19 C.F.R.
355.29(b) (1996). The requirement
regarding interested party status has
been carried over into the new
regulations. See §351.225(c). The
statute and regulations define an
interested party, in relevant part, as “a
manufacturer, producer, or wholesaler
in the United States of a domestic like
product.” 19 U.S.C. 1677(9)(C). See also
19 C.F.R. 353.2(k)(3) and 355.2(i)(3). In
this instance, Inland meets the

definition of “‘a manufacturer” of the
domestic like product. Although USS/
Kobe was not listed as one of the
original petitioners, it was listed as a
domestic producer of the subject
merchandise. Therefore, as interested
parties, Inland and USS/Kobe are
entitled to request a circumvention
inquiry.

The statute requires a showing of
industry support before an investigation
may be initiated to determine whether
an antidumping or countervailing duty
order is warranted. 19 U.S.C. 1673a(c)(4)
and 1671a(c)(4). In contrast, a
circumvention inquiry is focused on the
enforcement of existing orders—i.e. it is
designed to determine whether
merchandise is properly within the
scope of an order that has already been
issued. See, e.g., Color Television
Receivers From Korea; Initiation of
Anticircumvention Inquiry on
Antidumping Duty Order, 61 FR 1339,
1342 (January 19, 1996) (Korean TV’s
Circumvention). Significantly, neither
the statute nor prior Department
practice requires that an interested party
requesting a scope determination make
such a showing of industry support. Id.
The fact that the statute expressly
requires a showing of industry support
for initiating an investigation, but does
not require such a showing for initiating
an anticircumvention inquiry, is
compelling evidence that no such
requirement exists. Moreover, the lack
of such a requirement is also indicated
by the fact that the statute expressly
prohibits reconsideration of the issue of
industry support at any stage of the
proceeding beyond initiation of the
original investigation. 19 U.S.C.
1673a(c)(4)(E) and 1671a(c)(4)(E).

(2) Whether Leaded-steel Billets,
Specifically Excluded From the Lead
Bar Orders, Can Now be Included in the
Scope of the Same Orders Through a
Circumvention Inquiry

Several interested parties argue that
the International Trade Commission
(ITC) specifically determined that
leaded-steel billets were excluded from
its like product and domestic industry
definitions, and, therefore, were not
subject to its injury finding. Similarly,
the Department expressly stated that
“semifinished steels” were “excluded”
from the scope of the lead bar orders.
These parties argue that, absent an
injury finding on leaded-steel billets,
the assessment of antidumping and
countervailing duties would be contrary
to U.S. antidumping and countervailing
duty law and would contravene the
international obligation of the United
States under the World Trade
Organization (WTO) Agreement. In

addition, because the ITC found that
leaded-steel billets constitute a different
like product, one party argues that
leaded-steel billets cannot be considered
a “‘part or component” of bar.

The Department faced a similar issue
in Steel Wire Rope from Mexico;
Affirmative Final Determination of
Circumvention of Antidumping Duty
Order, 60 FR 10831 (February 28, 1995).
In that case, the Department included
within the scope of the order a
component that previously had been
excluded. Specifically, the original
Mexican wire rope order expressly
excluded steel wire strand which is
used to produce wire rope.
Nevertheless, the Department made an
affirmative finding that steel wire strand
imported into the United States for use
in the production of steel wire rope was
circumventing the order pursuant to
section 781(a)(2) of the Act. While this
was an “‘old” law case, the current
statutory provisions governing
circumvention are the same regarding
this issue.

The same statutory analysis applies
here as well. Simply put, the theory that
parts expressly excluded from the scope
of an antidumping or countervailing
order can not be subject to an
anticircumvention inquiry is contrary
to, and would undermine, the core
principles of the anticircumvention
statute.

The underlying rationale of the
anticircumvention statute is that, where
the criteria of section 781(a) are met, the
parts and components subject to the
finding of circumvention are, in all
meaningful respects, being imported as
the subject merchandise, not as parts or
components per se. The processing in
the United States is of such a minor or
insignificant nature as to be irrelevant.
In other words, an affirmative finding of
circumvention treats the parts and
components as constructively
assembled into subject merchandise at
the time of import. As the legislative
history states:

[T]he application of the U.S. finishing or
assembly provision will not require new
injury findings as to each part or component.
The anti-circumvention provision is intended
to cover efforts to circumvent an order by
importing disassembled or unfinished
merchandise for assembly in the United
States. Hence, the ITC would generally
advise as to whether the parts or components
“taken as a whole” fall within the injury
determination. If more than one part or
component is proposed for inclusion, the ITC
would * * * determine whether the
imported parts or components can be
constructively assembled so as to constitute
a like product for purposes of the original
order * * * . The ITC would advise as to
whether the inclusion of the parts or
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components, taken as a whole, would be
inconsistent with its findings in the prior
injury determination. H.R. Conf. Rep. No.
576, 100th Cong., 2d Sess. 603 (1988)
(emphasis added).

In short, it is plain that Congress
intended to allow anticircumvention
inquiries into parts or components such
as the leaded-steel billets at issue here.
Of course, the anticircumvention
provisions are crafted to ensure
compliance with the injury
requirements of the statute and the
WTO agreements on antidumping and
countervailing measures. Thus, a
circumvention finding can apply to
parts and components that meet the
criteria of section 781(a).

(3) Whether There Are Threshold
Standards That Must Be Met in
Requesting a Circumvention Inquiry

One interested party expresses a
concern with respect to the sufficiency
of the evidence presented in the
application submitted to the Department
and argues that, the application does not
contain information on subsidization
and injury of the leaded-steel billets. In
their view, the Department should
examine whether the leaded-steel billets
benefit from the subsidy established in
the original investigation on lead bar,
before including this product in the
scope of the lead bar orders.

The regulatory provisions on
circumvention, which fall within the
section on scope rulings, do not set forth
specific requirements for the
information that must be included in an
anticircumvention application as
compared to a petition for an
investigation. Cf. 19 C.F.R. 353.12 and
355.12. The regulations simply state that
applications for scope rulings, which
include circumvention inquiries, must
include:

(1) A detailed description of the
product, including technical
characteristics and uses of the product,
and its current U.S. Tariff Classification
Number;

(2) A statement of the interested
party’s position as to whether the
product is within the scope of an
antidumping order, including

(i) A summary of the reasons for this
conclusion,

(ii) Citations to any applicable
statutory authority, and

(iii) Attachment of any factual support
for this position, including applicable
portions of the Secretary’s or the
Commission’s investigation.

19 C.F.R. 353.29(b). See also 19 C.F.R.
355.29(b). These requirements are
essentially the same in the new
regulations. See § 351.225(c).

The legislative history of the URAA
provides some additional guidance on
the standards for initiation of
anticircumvention inquiries. The Senate
Report states that ‘““‘the Committee
expects Commerce to initiate
circumvention inquiries in a timely
manner and generally consistent with
the standards for initiating antidumping
or countervailing duty investigations.”
S. Rep. 103-412, 103rd Cong., 2d Sess.
83 (1994). The Department has
interpreted that report language to mean
that the general evidentiary
requirements for initiating petitions
(e.g., allege the elements necessary for
relief, accompanied by information
reasonably available to support those
allegations) apply to anticircumvention
requests. Korean TV’s Circumvention,
61 FR 1342.

Furthermore, as described above,
should the Department determine that
the criteria of section 781(a) are met, we
would consider the parts and
components, in all meaningful respects,
to be the subject merchandise upon
being imported. Therefore, the
Department’s original subsidization and
injury determinations reached with
respect to the subject merchandise will
be equally valid for the parts and
components being completed or
assembled in the United States which
have been determined to be included
within the scope of the order. Pursuant
to section 781(e) of the Act, the ITC will
be notified prior to any proposed action
that the Department may take which
would result in a final affirmative
finding of circumvention.

(4) Whether a Company Excluded From
an Order Can Be Included in a
Circumvention Inquiry

Thyssen notes that it was excluded
from the countervailing duty order on
lead bar from Germany because it
received a de minimis rate in the
investigation. Accordingly, it argues that
its exports of leaded-steel billets cannot
be found to be within the scope of the
countervailing duty order on lead bar.

While we agree with Thyssen with
respect to the countervailing duty order,
Thyssen remains covered by the
antidumping duty order under the “all
other” category. As such, Thyssen will
be included in our examination of the
alleged circumvention of the
antidumping duty order on lead bar
from Germany.

This notice is published in
accordance with section 781(a) of the
Act (19 U.S.C. 1677j(a)) and 19 CFR
353.29 and 19 CFR 355.29.

Dated: June 18, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-16683 Filed 6—24-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-703]

Certain Internal-Combustion Industrial
Forklift Trucks From Japan; Final
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
antidumping duty administrative
review.

SUMMARY: On August 6, 1996, the
Department of Commerce published the
preliminary results of administrative
review of the antidumping duty order
on certain internal-combustion
industrial forklift trucks from Japan. The
review covers three manufacturers/
exporters. The period of review is June
1, 1993 through May 31, 1994.

Based on our analysis of the
comments received, we have made
changes, including corrections of certain
clerical errors, in the margin calculation
for Toyota Motor Corporation.
Therefore, the final results differ from
the preliminary results. The final
weighted-average dumping margins for
the reviewed firms are listed below in
the section entitled “‘Final Results of the
Review.”

EFFECTIVE DATE: June 25, 1997.

FOR FURTHER INFORMATION CONTACT:
Thomas O. Barlow, Davina Hashmi or
Kris Campbell, at Import
Administration, International Trade
Administration, U.S. Department of
Commerce, Washington, D.C. 20230;
telephone: (202) 482-4733.

SUPPLEMENTARY INFORMATION:
The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), and to the
Department’s regulations are references
to the provisions in effect on December
31, 1994.

Background

On August 6, 1996, the Department of
Commerce (the Department) published
the preliminary results of administrative
review of the antidumping duty order
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on certain internal-combustion
industrial forklift trucks from Japan (61
FR 40813) (Preliminary Results). This
review covers the following
manufacturers/exporters: Toyota Motor
Corporation and Toyota Motor Sales,
U.S.A., Inc. (Toyota), Nissan Motor
Company (Nissan), and Toyo Umpanki
Company, Ltd. (Toyo). The period of
review (the POR) is June 1, 1993,
through May 31, 1994.

We invited parties to comment on our
Preliminary Results. We received briefs
and rebuttal briefs on behalf of NACCO
Materials Handling Group, Inc.
(petitioners), and Toyota. At the request
of Toyota, a hearing was scheduled but
was subsequently canceled at Toyota’s
request. The Department has conducted
this administrative review in
accordance with section 751 of the Act.

Scope of Review

The products covered by this review
are certain internal-combustion,
industrial forklift trucks, with lifting
capacity of 2,000 to 15,000 pounds. The
products covered by this review are
further described as follows: assembled,
not assembled, and less than complete,
finished and not finished, operator-
riding forklift trucks powered by
gasoline, propane, or diesel fuel
internal-combustion engines of off-the-
highway types used in factories,
warehouses, or transportation terminals
for short-distance transport, towing, or
handling of articles. Less-than-complete
forklift trucks are defined as imports
which include a frame by itself or a
frame assembled with one or more
component parts. Component parts of
the subject forklift trucks which are not
assembled with a frame are not covered
by this order.

Imports of these products are
classified under the following
Harmonized Tariff Schedules (HTS)
subheadings: 8427.20.00, 8427.90.00,
and 8431.20.00. The HTS item numbers
are provided for convenience and
Customs purposes. The written
descriptions remain dispositive.

This review covers the following
firms: Toyota, Nissan, and Toyo.

Changes Since the Preliminary Results

Based on our analysis of comments
received, we have made certain
corrections that changed our results. We
have also corrected certain
programming and clerical errors in our
Preliminary Results, where appropriate,
as discussed below.

Analysis of Comments and Responses

Issues raised in the case and rebuttal
briefs by parties to this administrative
review are addressed below.

Toyota’s Comments
Comment 1

Toyota contends that the Department
properly included U.S. commissions in
determining the exporter’s-sales-price-
offset cap (ESP-offset cap) but
improperly excluded U.S. indirect
selling expenses (citing section
773(a)(4)(B) of the Act and 19 CFR
353.56(b)). Toyota notes that the
preliminary results analysis memo
correctly describes the ESP-offset cap as
the sum of U.S. commissions and U.S.
indirect selling expenses. Toyota asserts
that the Department should include U.S.
indirect expenses, including imputed
expenses, in the ESP-offset cap for
purposes of the final results.

Department’s Position

We have included Toyota’s reported
U.S. indirect selling expenses in the
ESP-offset cap for the final results.

Comment 2

Toyota maintains that, in calculating
the adjusted U.S. price (USP) for the
preliminary results, the Department
incorrectly deducted U.S. discounts
from Toyota’s reported gross unit prices.
Toyota states that the gross unit prices
were reported net of such discounts so
that the Department’s subsequent
deduction of these discounts amounts to
double counting. Toyota asserts,
therefore, that the Department should
not deduct the discounts from
respondent’s reported gross unit prices
for the final results.

Department’s Position

Because Toyota reported the gross
unit prices net of such discounts, we
did not make the deduction for the final
results.

Comment 3

Toyota asserts that the Department
incorrectly used the variable MONTHU
(which represents the month of the
invoice date on the U.S. sales listing) in
matching U.S. sales to home market
sales. Toyota states that this error
caused the Department to compare
many of the reported U.S. sales to
constructed value (CV) although there
were appropriate matches on the
concordance. Toyota contends that the
Department should not use the invoice-
date variable on the U.S. sales listing to
match to the comparison sales on
Toyota’s concordance. In the alternative,
Toyota suggests that the Department
redefine the matching variable as
shipment date.

Petitioners argue that the Department
should not modify the matching
variables it used to match U.S. sales to

the concordance listing. Petitioners
assert that the Department’s decision to
use the invoice date as one of the
variables used to match U.S. sales to its
concordance stems from Toyota’s
contradictory and confusing description
of the date of sale in its responses.
Petitioners also argue that, if the
Department revises the matching
variables, the Department would, in
essence, be permitting Toyota to
manipulate the administrative process
by selecting a date of sale that would
produce more matches. Petitioners
further contend that the Department
should instead use the order date as a
matching variable because the order
date reflects the date upon which
Toyota’s essential sale terms are
established.

Department’s Position

We have eliminated the variable
MONTHU when matching Toyota’s U.S.
sales to its concordance. The price and
guantity terms for the vast majority of
Toyota’s U.S. sales were established
upon shipment of the trucks.
Accordingly, Toyota prepared its
concordance using shipment date as the
date of sale in determining appropriate
HM and U.S. matches within the 90/60-
day contemporaneity window. In so
doing, Toyota followed the instructions
that we provided in our questionnaire.
Therefore, because Toyota appropriately
used shipment date in developing the
concordance, it is inappropriate to
apply the MONTHU variable when
matching U.S. sales to Toyota’s
concordance.

Comment 4

Toyota argues that the Department
should exclude used, aged and off-spec
trucks sold in the United States from the
antidumping analysis. In the alternative,
Toyota maintains that the Department
should modify its treatment of these
sales to ensure that it makes appropriate
comparisons of these sales. Toyota
contends that these trucks were sold out
of the ordinary course of trade at
significant discounts and, although new
when imported, they were used, aged or
off-spec when sold to the first
unaffiliated purchaser in the United
States.

Citing Antidumping Duty Order and
Amendment to Final Determination of
Sales at Less Than Fair Value for
Certain Internal-Combustion Forklift
Trucks From Japan, 53 FR 20882, 20883
(1988), Toyota argues that the principle
of excluding a used forklift truck from
review should not change merely
because the truck was used in the
United States rather than in Japan.
Therefore, Toyota maintains, given that
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the scope excludes used trucks, the
Department should exclude these trucks
from the final analysis.

Toyota also maintains that sales of
aged and off-spec merchandise should
be excluded because they amount to a
small percentage of its U.S. sales and
because the trucks are not ‘“new”’,
unlike the trucks which are the true
focus of this review (citing Preliminary
Determination of Sales at Less Than
Fair Value and Postponement of Final
Determination: Foam Extruded PVC and
Polystyrene Framing Stock From the
United Kingdom, 61 FR 22021, 22022
(1996)).

In the alternative, Toyota argues that
the Department should make an
adjustment when making its
comparisons to avoid the distortions
created by the inclusion of these trucks
in its analysis. Toyota states that a
comparison of these sales to home
market sales of new forklifts amounts to
unwarranted use of adverse best
information available (BIA) and
recommends that the sales should be
compared to similarly situated sales in
the home market (citing, among others,
Porcelain-on-Steel Cooking Ware From
Mexico: Final Results of Antidumping
Duty Administrative Review, 58 FR
43327, 43328 (1993)).

Toyota further states that, given that
there are no such comparable sales in
the home market, the Department
should resort to reasonable BIA instead
of comparing these U.S. sales to home
market sales. Toyota proposes several
ways the Department could reasonably
account for differences between the
trucks, such as adjusting USP upward or
home market price downward or
applying a weighted-average dumping
margin to these trucks, calculated on the
basis of all other sales of new
merchandise in the United States (citing
Television Receivers, Monochrome and
Color, from Japan; Final Results of
Antidumping Duty Administrative
Reviews, 56 FR 37339, 37341 (1991)).

Petitioners respond that the
Department should reject Toyota’s claim
for a variety of reasons. First, Toyota has
admitted the trucks were new when
imported and the scope of the order
excludes only trucks that were used at
the time of entry. Petitioners add that
the Department has determined that it
will not exclude any U.S. sales that
involve a transfer of ownership even if
the sales are aberrational and that the
age or condition of a truck is not
relevant to whether it is subject to the
scope of the order (citing Polyethylene
Terephthalate Film, Sheet, and Strip
from the Republic of Korea: Final
Results of Antidumping Duty

Administrative Review, 60 FR 42835,
(August 17, 1995)).

With respect to Toyota’s alternative
argument that the Department should
make an adjustment to the margin
calculation if it includes these trucks in
the dumping analysis, petitioners assert
that the cases Toyota cites to support
such an adjustment are factually distinct
from the situation in this case because,
unlike those cases, the merchandise at
issue is not scrap, of poor quality, or
substandard. Petitioners add that, in the
cited cases, the Department did not
make an adjustment to account for
differences in quality but instead sought
to match U.S. sales of inferior quality to
merchandise of similar quality in the
home market (citing Porcelain-on-steel
Cookware from Mexico; Final Results of
Antidumping Duty Administrative
Review, 58 FR 43327, 43328 (August 16,
1993)). Petitioners argue that, if
merchandise with similar specifications
had been sold in the home market, the
model-match methodology would have
resulted in a match of similar off-spec
trucks. Furthermore, petitioners assert,
Toyota never specifically identified
whether any home market sales were
similarly off-spec and could have been
matched. Petitioners conclude that any
deficiency in matching is solely
Toyota’s fault.

Department’s Position

With respect to used trucks, the scope
of the order only excludes trucks that
were “‘used” at the time of entry. The
order does not exclude trucks that are
aged, ““off-spec,” or become “‘used” after
importation.

In the less-than-fair-value (LTFV)
investigation of this order, we
determined that a forklift could be
considered “used” and excluded from
the order if, at the time of entry into the
United States, the importer could
demonstrate to the satisfaction of the
U.S. Customs Service that the forklift
was manufactured in a calendar year at
least three years prior to the year of
entry into the United States. See Final
Determination of Sales at Less Than
Fair Value; Certain Internal-Combustion
Industrial Forklift Trucks From Japan,
53 FR 12552 (April 15, 1988). Toyota
admits the relevant trucks for this POR
were imported new. Therefore, they are
properly subject to review and we have
not excluded them from our analysis.

Moreover, Toyota has neither
established that the trucks were used,
aged, or off-spec to an extent that an
adjustment is warranted nor has it
provided information that would permit
us to quantify and make such an
adjustment. Therefore, our treatment of

these trucks remains unchanged from
the Preliminary Results.

Comment 5

Toyota claims that the Department
incorrectly categorized the reported
indirect selling expenses that its U.S.
affiliate, Toyota Motor Credit
Corporation (TMCC), incurred in
financing sales of subject merchandise
as direct expenses. Toyota states that
TMCC’s indirect selling expenses were
allocated to U.S. sales for which TMCC
provided financing and contends that
the expenses are indirect because they
are fixed and are incurred regardless of
whether a particular sale is made.

Toyota states its supplemental
questionnaire response clearly indicates
that these expenses consist of indirect
operational and administrative
expenses, not variable expenses (citing
Toyota’s January 16, 1996 submission at
Supp. 46). In addition, Toyota argues
that it stated for the record that it ““does
not pay commissions for credit
investigations or for preparing and
processing documents” (citing Toyota’s
February 8, 1996 submission). Toyota
further indicates that it did identify
certain small expenses that were
variable that the Department
appropriately categorized as such.
Toyota concludes that there is no reason
to arbitrarily recategorize the expenses
as direct.

Toyota notes that the preliminary
analysis memorandum incorrectly states
that no adjustment was made for
TMCC’s reported indirect expenses in
the preliminary results and incorrectly
states that this expense is ‘“‘credit
revenue”’, which was added to USP.
Toyota asserts that the expense is not
credit revenue, that it was not added to
USP, and that it should not be included
in U.S. direct expenses.

Petitioners argue that, while they do
not believe the Department should make
any adjustment for credit revenue
TMCC earned, if the Department
decides credit revenue is related
directly to the sale, it must also
recognize that expenses TMCC incurred
may also be related directly to the sale.
Petitioners assert that Toyota did not
meet its burden of proof that these
expenses are not directly related to the
sales (citing 19 CFR 353.54). In addition,
petitioners state that Toyota never
provided any detailed itemization of the
expenses that would have allowed the
Department to determine whether the
expenses incurred were directly related
to sales. Petitioners suggest that,
although Toyota now alleges that these
expenses are fixed and are incurred by
TMCC regardless of whether a sale is
made, there is nothing in Toyota’s
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questionnaire response to support such
a claim. Petitioners conclude that
Toyota’s description of these expenses
is not sufficiently detailed to allow the
Department to determine the exact
nature of the expenses and, accordingly,
the Department should treat these
expenses as direct selling expenses for
the final results.

Department’s Position

Because the record reveals that the
relevant expenses are fixed expenses,
not variable, we have treated TMCC'’s
reported expenses as indirect expenses
for the final results. In reporting sales
where payment was made through
TMCC, Toyota reported a sale-specific
direct credit revenue and a sale-specific
direct imputed-credit expense. Toyota
also allocated a portion of TMCC’s
overhead to the sales and separately
reported them as TMCC’s indirect
selling expenses. The record indicates
that virtually all of the reported expense
are indirect in nature. In addition,
treating as direct that portion of the
reported expenses that could be
considered direct (e.g., filing fees), if
they could be isolated, would have no
effect on the margin, given the
extremely low dollar-value of such
expenses in comparison to the sales
values of this merchandise. Therefore,
we have treated TMCC'’s reported
indirect expenses as indirect for the
final results.

Comment 6

Toyota asserts that the Department’s
proposed method for assessing duties
will result in the calculation and
assessment of duties on lease
transactions despite the Department’s
determination that Toyota’s operating
leases are not subject to review. Toyota
notes that the preliminary results
indicate that the Department calculated
an importer-specific ad valorem duty-
assessment rate, based on the ratio of
the total amount of duties calculated for
the examined sales during the POR to
the total customs value of the sales used
to calculate the duties, which the
Customs Service will assess uniformly
on all entries during the POR. Toyota
asserts that the Department should
calculate an assessment rate with
respect to all merchandise reported by
taking the total antidumping duties for
sold and leased trucks (which will be
zero for the latter) divided by the total
customs value of the sold and leased
trucks, which Customs should then
apply to all forklift trucks entered
during the POR.

Petitioners assert that Toyota
misconstrues the purpose of the
proposed assessment method, which is

to eliminate the problems caused by
assessing duties on individual entries
through the creation of a “‘master list.”
Petitioners assert that lowering overall
duties on subject trucks would defeat
the purpose of the antidumping law to
assess duties to offset the unfair trade
practice with respect to sales subject to
the order, which would not be
accomplished if the Department
decreased the assessment on products
covered while imposing duties on
merchandise not covered by the order.
Petitioners contend that lowering the
duty-assessment rate would allow a
respondent to manipulate the prices of
entries that would never be subject to
analysis so as to lead to a lower total
assessment of antidumping duties.

Petitioners assert that the solution to
any perceived problem is to ensure that
the Department only assesses duties on
trucks subject to review and Toyota is
aware of which trucks were sold and
which were leased. Petitioners contend
that the Department could eliminate the
total entered value of leased trucks from
the total entered value of all trucks to
arrive at the total entered value for
trucks subject to the order in its
calculation of the appraisement rate,
which Customs can then apply to the
total entered value for trucks subject to
the order. Petitioners further assert that,
regardless of the method the Department
uses to accomplish the task, it should
make no change in its calculation of the
cash deposit rate.

Department’s Position

We agree with petitioners that, by
using an assessment-rate methodology,
we are able to eliminate the problems
caused by assessing duties on
individual entries through the creation
of master lists. However, we agree with
Toyota that, short of creating a master
list, its proposal is reasonable and in
accordance with our practice. In
Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, From
Japan and Tapered Roller Bearings,
Four Inches or Less in Outside
Diameter, and Components Thereof,
From Japan; Final Results of
Antidumping Duty Administrative
Reviews and Revocation in Part of an
Antidumping Finding (61 FR 57629
(November 7, 1996) (TRBs), we were
confronted with the issue of establishing
an assessment rate for bearings where
some bearings were not subject to
assessment under the principles
formulated in Roller Chain Other Than
Bicycle From Japan, 48 FR 51804
(November 14, 1983). Given that trucks
that potentially were leased subsequent
to entry into the United States are
subject to assessment of antidumping

duties, a similar treatment is
appropriate here. In TRBs we
determined that the assessment rate
should take into account the value of
“Roller Chain” merchandise.
Accordingly, we included the value of
the “Roller Chain”” merchandise in the
denominator when we calculated an
assessment rate. Likewise, in this case,
we have included the customs value of
the leased trucks in the denominator.
While this will have the effect of
reducing the percentage assessment
relative to the rate that we would
calculate by excluding these values, this
lower assessment rate, when applied
against all POR entries, will allow
Customs to collect the appropriate
amount of antidumping duties due and
will effectively exclude the lease trucks
from assessment. Finally, we agree with
petitioners that a change in the
calculation of the cash deposit rate is
not appropriate, because it is not
possible at the time of entry to
distinguish trucks that will be sold from
those that will be leased.

Comment 7

Toyota contends that, in the CV
portion of the Department’s preliminary
calculations, the application of the
statutory minima for selling, general and
administrative expenses (SG&A) and
profit is incorrect in that if the actual
amounts exceed the minima the
Department used the minima and vice
versa. Toyota argues that the
Department should reverse the signs it
used in the calculations of SG&A and
profit for CV for the final results.

Department’s Position

We agree with Toyota and have made
the necessary changes in the
calculations for these final results.

Comment 8

Toyota and petitioners both state that
the Department incorrectly used two
different databases to calculate SG&A
for CV. Petitioners note that, when the
Department tested SG&A against the
statutory minimum, it based the selling
expenses on the selling expenses Toyota
reported in its home market sales
listing. However, both parties contend
that, when the Department actually
calculated SG&A, it used the total
selling expenses Toyota reported in its
CV response. Petitioners suggest that the
Department should rely on the CV
information for purposes of determining
whether Toyota’s actual SG&A expenses
meet the statutory minimum and for
purposes of calculating SG&A because it
represents the total selling expenses
reported by Toyota for its CV data.
Toyota argues that for the sake of
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internal consistency, the Department
should use the selling expenses Toyota
reported in its home market sales
listing.

Department’s Position

We agree with both petitioners and
respondent that we must use consistent
data with respect to the expenses we use
in performing the SG&A statutory
minimum test and in the use of SG&A
in the calculation of CV. However, we
disagree with petitioners’ proposal that
we use the CV expense information in
both calculations. It is our practice to
use actual home market expenses to
calculate SG&A and in performing the
statutory minimum test for SG&A.
Therefore, we agree with Toyota that, in
accordance with our practice, we should
use the expenses reported in the home
market sales listing in both performing
the SG&A statutory minimum test and
in the use of SG&A in the calculation of
Cv.

Petitioners’ Comments
Comment 1

Petitioners maintain that, even though
the Department recognized in the 1994—
95 review of this order that the data
could not be verified, it nevertheless
decided to rely on the same type of data
in this review without conducting a
verification. Petitioners state that the
Department cannot rely on data that it
knows are not reliable and asserts that
the decision to accept it for this review
constitutes a major breach of discretion
and violation of law.

Petitioners note that the Department
conducted this review concurrently
with the 1994-95 review of this order.
Petitioners state that they requested
verification of Toyota’s responses in
both reviews because of serious
deficiencies and omissions in Toyota’s
responses, but that the Department
conducted verification in the
subsequent (1994-95) review only.
Petitioners further state that their
concerns were shown to be justified
when the Department determined it
could not verify certain information in
the 1994-95 review and instead relied
on facts otherwise available to calculate
the dumping margins with regard to the
unverifiable information.

Petitioners argue that the Department
must reject the data in Toyota’s
response in this review that could not
be verified for the 1994-95 review
period. Petitioners maintain that, at a
minimum, Toyota’s inability to pass
verification in the 1994-95 review
provides good cause for the Department
to verify the responses in this review
and they note that the Department is

under no statutory deadline to complete
this review. Therefore, petitioners argue,
the Department should undertake a
thorough verification of Toyota’s cost
and sales responses for the 1993-94
review period.

Citing section 776 of the Act, Toyota
responds that neither of the factors
requiring verification (no verification in
the previous two reviews or the
existence of good cause) are present in
this review. Therefore, Toyota contends,
the Department properly declined to
verify Toyota’s responses in this review.

Toyota maintains that it is illegal to
apply the conclusions from a
verification in one review to the data in
a separate review (citing 19 CFR
353.2(q)). Toyota states that, where the
Department does not conduct
verification, it must use the submitted
data in its analysis. Toyota adds that the
issue of whether data from a separate
review could be verified has no bearing
on whether the corresponding data in
this review are acceptable. Toyota notes
that it would make as much sense, and
would be equally unlawful, to apply the
results of the 1987-89 review
verification to this review.

Second, Toyota maintains that the
data-specific conclusions in the 1994—
95 review, which involve a different set
of data and a different time period, have
no bearing on whether good cause exists
to verify the data in this review. Toyota
notes that, because the pre-Uruguay
Round Agreements Act (URAA) law and
regulations do in fact require the
Department to complete this review in
a timely manner, this issue is only being
raised because of the overlap of reviews,
an overlap that should not have
occurred. Toyota claims that under the
law it would be impossible to raise the
argument of whether the verification of
specific items in one review should
have a bearing on verification issues in
a prior review. Finally, Toyota
maintains, it would be unfair for the
Department to add to the delay of the
final results of this review.

Department’s Position

Section 776(b) of the Act states that
the Department must verify information
relied upon in making a determination
in a review if (1) verification is timely
requested by an interested party and no
verification was made during the two
immediately preceding reviews, or (2)
good cause for verification is shown.
See sections 776(b)(3)(A) and (B) of the
Act and 19 CFR 353.36(a)(iv) and (v).

Because we verified Toyota’s data
during the first of the two immediately
preceding reviews, we were not
required to conduct a verification of
Toyota’s responses in this

administrative review. In accordance
with the statute and regulations, we
verified Toyota’s responses in the 1994—
95 administrative review because no
verification had been conducted in
either of the two immediately preceding
reviews.

We disagree with petitioners that
good cause exists for verification of
Toyota’s responses in this review based
on either the responses themselves or on
problems encountered in verifying the
same or similar items in the 1994-95
review. At the time we made the
decision not to verify Toyota’s
information submitted for this review,
we were satisfied that the information
was appropriate to use in our dumping
analysis. This determination remains
unchanged despite problems we
subsequently encountered at
verification in the 1994-95 review. Each
review is a separate, independent
segment of the overall proceeding. A
respondent’s data is clearly unique to a
period, and the respondent’s level of
cooperation and preparation in the
review, including verification, can and
often does vary. Therefore, it is our
general practice not to apply the results
of verification conclusions reached in
one review to another (see, e.g., Final
Results of Antidumping Duty
Administrative Reviews; Tapered Roller
Bearings and Parts Thereof, Finished
and Unfinished, from Japan and
Tapered Roller Bearings, Four Inches or
Less in Outside Diameter, and
Components Thereof, From Japan, 58
FR 64720, 64727 (December 9, 1993)).
We note that the facts otherwise
available (facts available)
determinations in the 1994-95 review
were substantially driven by our
conclusion that Toyota failed to
cooperate with regard to the relevant
verification items. Because this situation
did not arise in the instant segment of
the proceeding, applying best
information otherwise available (BIA) to
the relevant expenses in this review
would be inappropriate.

Finally, we note that, contrary to
Toyota’s position, 19 CFR 353.2(q),
which defines a proceeding, does not
segment a “‘proceeding” into review
periods. A proceeding commences with
the filing of a petition and is concluded
with, for example, revocation of the
order.

Comment 2

Petitioners assert that Toyota’s
variable cost-of-manufacture (VCOM)
data, reported on the U.S. and home
market sales listings for purposes of a
difference-in-merchandise (difmer)
adjustment, are not acceptable because
they are not consistent with Toyota’s
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cost of production (COP) and
constructed value (CV) data and they are
based on costs for certain components
and on price or market value for other
components. Therefore, petitioners
argue, the Department should reject
Toyota’s difmer data and use the VCOM
amounts reported in the COP and CV
data to make difmer adjustments for the
final results.

Petitioners assert that the
antidumping questionnaire indicates
that any claimed difference-in-
merchandise adjustment should be
limited to differences in variable costs
without regard to prices. Petitioners
note that Toyota acknowledges in
submissions to the Department that the
difmer data are inconsistent with the
COP/CV data. Petitioners claim that case
precedent indicates that VCOM amounts
reported for the difmer adjustment and
for COP/CV should not differ (citing
Notice of Final Determination of Sales
at Less Than Fair Value: Stainless Steel
Bar from Spain, 59 FR 66,931, 66938
(December 28, 1994), and the Statement
of Administrative Action (SAA), at 828).

Petitioners state that allowing a
respondent to report different VCOM
amounts for purposes of the difmer
adjustment and for COP/CV allows for
the possibility of manipulation of the
dumping analysis. Therefore, petitioners
argue, the Department should reject
Toyota’s difmer data and use the VCOM
data in Toyota’s COP and CV database
to determine the difmer adjustment.

Toyota responds that petitioners’
arguments are groundless. Toyota
asserts that the Department specifically
approved of Toyota’s method of
reporting difmer data in the original
investigation and in the preceding
administrative reviews. Toyota states
that it reported difmer data consistent
with its reporting in prior segments of
the proceedings.

Toyota states that the record is clear
that, given its accounting system, it
could submit the data in a form slightly
different from that which the
Department requested by including the
invoice prices of certain options and
attachments instead of their variable
costs of production. Toyota asserts that
19 CFR 353.57 supports its approach as
it states the Department “normally will
consider differences in the cost of
production but, where appropriate, may
also consider differences in the market
value.” Toyota indicates that, because
the prices of the attachments are based
on uniform price lists, the differences in
such prices represent differences in
market value. Toyota also disputes
petitioners’ assertion that such an
approach is subject to manipulation and

points out that the prices are published
in Toyota’s price list.

Finally, Toyota notes that it used its
difmer data to generate the concordance
on which the Department relied for
product matching and suggests that to
change the values now would require
Toyota to rematch its sales and revise
the concordance. Toyota argues that,
given that the difmer values are
appropriate and accurate and reflect a
methodology acceptable in prior
reviews in selecting similar home
market sales and adjusting those sales
for comparison purposes, there is no
compelling reason to change these data
now.

Department’s Position

We have utilized Toyota’s reported
cost information (COP and CV) to
calculate the difmer adjustment for the
final results. However, we do not
believe that it was inappropriate for
Toyota to submit its difmer data based
in part on invoice prices and we have
used this data for matching purposes.

When we issued the questionnaire,
we had not yet initiated a cost
investigation of Toyota. Therefore,
based on prior experience with Toyota
in the investigation and administrative
reviews, in which we recognized the
difficulties in collecting variable cost
information for small attachments, we
determined that it was acceptable for
Toyota to derive and present its difmer
data as it had presented the information
in prior segments of this proceeding.
However, unlike prior segments of this
proceeding, during the course of this
review we initiated a cost investigation
of Toyota’s sales and obtained complete
cost information, including costs for the
attachments for which Toyota was
previously only able to give prices.

The VCOM data from the sales listing,
which Toyota used to develop the
concordance according to our
instructions, is sufficiently precise to
allow us to determine which U.S. and
comparison-market merchandise “may
reasonably be compared.” See section
771(16)(C)(iii) of the Act. Further,
Toyota calculated the VCOMs that we
compared in making this determination
using the same methodology for both
markets, i.e., VCOMs that are generally
cost-based with the exception of certain
attachments that Toyota valued using
invoice prices to its customers.
Therefore, we have used the
concordance Toyota submitted for sales-
matching purposes and do not find it
necessary to revise the concordance in
order to take into account the COP/CV
information.

However, as a result of our cost
investigation, we have more precise

VCOM data, because Toyota provided
cost-based values for its attachments.
Accordingly, we have used the COP/CV
data to make the difmer adjustment in
our calculations. The difmer adjustment
to FMV is mandated by the statute to
account for differences between the U.S.
and home market products under
comparison. See section 773(a)(4)(C) of
the Act. Given that the more precise,
cost-based information is on the record
of this review, it is more appropriate to
use the COP/CV data for the actual
adjustment where we compare sales of
non-identical merchandise. Therefore,
in the final results we have used
Toyota’s VCOM data as reported in the
COP and CV databases to adjust for
physical differences in the merchandise.

Comment 3

Petitioners claim that, in providing its
cost data, Toyota refused to provide any
evidence that its transactions with
certain related suppliers were at arm’s
length. Petitioners argue that Toyota’s
claimed inability to obtain its related
suppliers’ cost data cannot absolve it of
the burden of demonstrating that the
transactions were arm’s length.
Petitioners assert that Toyota’s claim
that its transactions with related
suppliers are always at arm’s length and
that Toyota cannot obtain access to its
suppliers’ cost data is directly
contradicted by information the
Department gathered in the
investigation of New Minivans from
Japan (Initiation of Antidumping Duty
Investigation: New Minivans from
Japan, 56 FR 29221 (June 26, 1991)
(Minivans)). Citing the record in
Minivans, petitioners state that Keiretsu
have group members known to
exchange information and take a long-
term view of cost recovery for products.
Petitioners note that Keiretsu members
may separately reimburse other
members for pricing below their costs
and, therefore, Toyota may be making
separate payments to its related
suppliers that have not otherwise been
reflected in its reported costs. Thus,
petitioners contend, Toyota’s
unsupported claims are in conflict with
information the Department already
possesses. Petitioners argue that, other
than rejecting Toyota’s questionnaire
response, the Department must request
supplemental information concerning
Toyota’s transfer prices as well as
information on any payments, assists, or
other transactions between Toyoda
Automatic Loom Works Ltd. (TAL) or
Toyota Motor Corporation (TMC) and
these related suppliers.

Petitioners also claim that, despite a
specific request by the Department to
provide the information, Toyota failed



34222

Federal Register / Vol. 62, No. 122 / Wednesday, June

25, 1997 / Notices

to provide the actual costs for inputs
from suppliers who share common
ownership of 50 percent or more with
Toyota. Petitioners state that, instead of
providing the information requested by
the Department, Toyota responded to
this request with a claim that its
transactions are at arm’s length and with
costs for a self-selected representative
model. Petitioners conclude that Toyota
should have submitted the complete
information the Department requested
and that, even if Toyota were allowed to
rely on the prices from these related
suppliers, it still has not adequately
demonstrated that its transactions with
these related suppliers are at arm’s
length. Rather, petitioners claim, costs
for a “‘representative’” model are
insufficient to demonstrate that Toyota’s
transactions with these related parties
are at arm’s length and cite to Hyster Co.
v. United States, 848 F.Supp. 178, 187
(CIT 1994) (Hyster) in support of this
proposition.

Toyota asserts that the information it
submitted demonstrates that
transactions between TAL and its
related suppliers are at arm’s length and
that TAL engages in competitive
bidding and negotiation processes with
its suppliers. Therefore, Toyota
maintains, it appropriately based its
COP calculations on prices paid by TAL
rather than its suppliers’ COP. Toyota
claims that it did not purchase identical
parts during the same time period from
different suppliers so it is not possible
to compare prices from related and
unrelated suppliers. Toyota notes,
however, that it submitted data for
certain major components as well as
actual costs based on a representative
model for purchases from more-than-50-
percent-related suppliers which
demonstrate that the purchases were
above cost, a strong indicator that they
were arm’s-length transactions. Toyota
states that, despite its detailed
explanation of why it cannot obtain an
entire universe of its suppliers’ cost data
for all parts for all sales (citing its March
29, 1996 submission), petitioners
continue to rely on a memorandum in
the record of the Minivans investigation
which, contrary to petitioners’
assertions, does not contradict Toyota’s
statements that it cannot obtain access
to its suppliers’ cost data. Toyota further
states that the memorandum is largely
irrelevant to this administrative review
of forklift trucks. Toyota notes that, even
if TAL could obtain the costs from its
less than 50-percent-related suppliers,
the data would be of minimal utility
because it would be an impossible task
to substitute the suppliers’ costs within
TAL’s accounting system for each of

approximately 2,000 or more
components at issue. Toyota notes that
such a task, even if feasible, would be
of limited use because the cost
information would not conform to
TAL’s accounting system.

Toyota also maintains that it affirmed
in its cost responses that all parts it
purchased were purchased at arm’s
length and at prices that exceeded the
suppliers’ COP (citing its December 20,
1995 and January 11, 1996
submissions). Toyota further states that
it provided costs of all parts from more-
than-50-percent-related suppliers based
on a representative model and provided
the fully loaded costs for certain
engines. Toyota concludes that it was
thorough and comprehensive in
responding to the Department’s
questionnaires on this issue (citing
Toyota’s March 29, 1996 submission).

Department’s Position

We have determined that Toyota has
established the arm’s-length nature of
inputs supplied by TAL'’s related
suppliers. Section 773(e)(2) of the Act
states that *‘[a] transaction directly or
indirectly between [related parties] may
be disregarded if, in the case of any
element of value required to be
considered, the amount representing
that element does not fairly reflect the
amount annually reflected in sales in
the market under consideration of
merchandise under consideration.” For
its related suppliers of inputs, Toyota
responded that it could not provide
market-value sales prices between
related suppliers and third parties or
between TAL and unrelated suppliers of
the same inputs because the information
was not obtainable given the large
number of inputs and the enormous
variety of forklift configurations or such
transactions did not exist. Toyota did,
however, supply cost information for a
number of inputs supplied by related
parties. It is the Department’s practice to
permit limited reporting in appropriate
circumstances, such as a case like this
where there are scores of parts used in
the production of a forklift truck, there
are no third-party transactions on which
to rely, and the respondent is unable to
obtain cost information or prices to
other purchasers from its suppliers. We
disagree with petitioners that Hyster
requires us to obtain more complete cost
information. Unlike Hyster, there is no
information on the record that prompts
the Department to make further inquiry.
Id. at 187. In addition, to support its
position that TAL deals with its
suppliers at arm’s length and, therefore,
that the amount for the relevant input
“fairly reflect[s] the amount[s] annually
reflected in sales in the market under

consideration of merchandise under
consideration,” TAL provided internal
documents that evidence competitive
bidding practices on the part of its
related and unrelated suppliers (see
Toyota Submission, March 29, 1996).
The documents establish that Toyota
selects its suppliers using a competitive
bidding process and that Toyota is not
averse to switching from a related
supplier to an unrelated supplier based
on price. This is further evidence that
Toyota deals with suppliers, both
related and unrelated, at arm’s length.
Therefore, we are satisfied that the
information on inputs Toyota provided
supports its claim that it deals with
related suppliers on an arm’s-length
basis.

Finally, we agree with Toyota that the
Minivans memorandum petitioners cite
is not relevant to this proceeding since
its observations are general in nature
with respect to the Keiretsu and because
it provides no specific information
concerning the relevant companies. The
record in this review does not suggest
that we draw any conclusions based on
such observations.

Comment 4

Petitioners claim that the Department
should not include the interest income
which TMCC, a separately incorporated
U.S. affiliate of Toyota Motor Sales,
U.S.A,, Inc. (TMS), received for loans it
made to dealers that purchased Toyota
forklift trucks as an offset to the credit
expense TMS incurred in selling trucks
in the United States. Petitioners argue
that the loan a customer obtains
constitutes a separate transaction from
the negotiation process related to the
sale of a forklift truck and, therefore,
under the express terms of the statute
and the Department’s longstanding
practice, income earned or expenses
incurred that are not related to the sales-
negotiation process cannot be taken into
consideration in the dumping analysis.

Petitioners provide a number of
examples in Toyota’s questionnaire
response to support their position that
payment terms are separate and have no
impact on the sales-negotiation process
between TMS and the dealer. Petitioners
also refer to certain business-proprietary
passages from TMS'’s financial
statements which, they argue, conflict
with Toyota’s position that TMCC
simply operates as an arm of TMS.
Petitioners assert that the notes to the
financial statements raise serious
questions as to the accuracy of Toyota’s
calculation of the expense, given the
possibility of prepayments and credit
losses which may not have been
factored into its calculations.
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Toyota responds, first, that it is the
Department’s longstanding practice to
include credit revenues and to deduct
credit expenses in its calculation of
exporter’s sales price (ESP). Second,
Toyota argues that it is nonsensical to
claim that financing does not affect the
selling price of a truck because the
customer pays a price that includes the
credit revenue TMCC earns. Toyota
points to the record evidence that, in the
relevant transactions, TMCC receives
the payment from the first unrelated
customer, which is a price that includes
credit revenue, and TMS receives only
an intra-party transfer from TMCC, a
payment that cannot serve as the basis
for ESP under section 772(c) of the Act.
Toyota states that the “‘separate nature”
of the financing transaction is belied by
the facts in Toyota’s questionnaire
response.

Toyota maintains that it is irrelevant
that TMCC is separately incorporated
and uses its income for various
purposes and, therefore, the
Department’s determination to treat
TMCC and TMS as a single entity was
correct. Toyota further maintains that
petitioners’ argument that TMS and
TMCC are “‘separate legal entities” is
contradicted by the reality of the
relationship, given that they are 100-
percent-affiliated entities, share a
common address, and share certain
operational structures. Toyota also
claims its method of applying assets and
income has no relevance to whether
credit revenue Toyota received is
properly part of USP. Toyota adds, in
conclusion, that petitioners’ speculation
that Toyota’s credit revenue might not
be accurate, based on broad statements
in TMCC’s financial statements, is
unfounded.

Department’s Position

We disagree with petitioners that we
should reject Toyota’s claimed
adjustment for credit revenue. We have
addressed this issue in prior reviews
and in our October 9, 1996, Final
Results of Redetermination Pursuant To
Court Remand, NACCO Materials
Handling Group, Inc., v. United States,
Slip Op. 96-99 (June 18, 1996)
(NACCO), which we have put on the
record of this review.

In NACCO, we explained that, in our
antidumping analysis, “we examine
thoroughly the corporate structure of
respondents in order to capture all
expenses and revenues incurred by
related companies that pertain to sales
of subject merchandise. In [NACCO],
Toyota’s revenue and expense pertain
directly to the particular sales in
question, whether deemed part of the
same transaction or not, and must be

included in our dumping analysis.” Id.
at 23-24. We further stated that ““[t]he
inclusion of TMCC'’s credit expense and
credit revenue in the dumping analysis
is not dependent on whether or not
ostensibly separate transactions are
combined. Such inclusion is required
because, otherwise, the Department
would be unable to fulfill its statutory
mandate to capture all U.S. selling
expenses in its analysis, as required by
section 772(d) of the Act.” Id. at 26. The
essential mechanics of the relevant
transactions in this review do not differ
materially from those in NACCO.
Petitioners’ arguments concerning the
separateness of the transactions and the
corporate separateness of the entities are
irrelevant, given that “‘the expenses and
revenues that derive from the financing
arrangement are related to the sales in
question and are relevant, therefore, to
the calculation” of USP. Id. at 31.

References by petitioners to Toyota’s
description of the process (i.e., where a
dealer may decide separately how it will
pay, is not obligated to use payment
terms offered by TMCC, etc.) do not
alter the conclusion that, for purposes of
section 772 of the Act, the revenues and
expenses pertain directly to the
particular sales in question and are
appropriately part of our dumping
analysis. As we concluded in NACCO,
“TMC, TMS, and TMCC together
constitute the exporter and have
provided financing services in selling
the subject merchandise * * *, itis
necessary to focus on the expenses that
relate to sales of subject merchandise,
regardless of which related entity incurs
the expenses, in the interest of accuracy
and in order to prevent the
manipulation of the dumping analysis
through shifting expenses to
subsidiaries.” 1d. at 29. We consider our
analysis and conclusions in NACCO to
be directly relevant to the facts of this
review and petitioners have not
advanced any argument that would alter
this conclusion.

Petitioners’ arguments based on
portions of TMS’ financial statements
are also not persuasive. As explained
above, arguments concerning the
corporate separateness based on certain
descriptions of ostensibly independent
activities in which the entities engage
are not relevant and, therefore, whether
TMCC simply operates as an arm of
Toyota does not alter our analysis.

Furthermore, petitioners’ suggestion
that, based on Toyota’s financial
statements, Toyota’s reported credit
revenue might not be accurate, either
because of the possibility of prepayment
of leases or because Toyota might not
have accounted for credit losses,
constitutes unfounded speculation.

Moreover, this speculation is irrelevant
to petitioners’ position that credit
revenue should not be recognized
because the transactions are separate.
Nonetheless, with regard to whether it
factored credit losses into its
calculations, Toyota stated for the
record that it had done so. See February
8, 1996 Toyota submission at 4:
correction submitted March 19, 1996 at
2.

Finally, nothing in the record
contradicts Toyota’s statement that
prepayments are not relevant to forklift
financing. Toyota has stated that “‘the
referenced comment in Toyota’s
financial statements applies primarily to
automobile installment contracts and
leases, and not to forklift leases, which
are rarely paid off early.” 1d. This
explanation supports our conclusion to
accept Toyota’s claimed adjustment for
credit revenue.

Comment 5

Petitioners claim that the payment
terms for loans and leases can range
from one to five years and thus
constitute long-term, not short-term,
financing. Therefore, petitioners
contend, the Department should
consider the credit expense Toyota
incurred as long-term debt and should
not base the calculation on the short-
term borrowing rate Toyota reported.
Petitioners argue that, in the absence of
information from Toyota on long-term
interest rates, the Department should
rely on BIA.

Toyota argues that the Department has
an established practice of using short-
term interest rates to calculate credit
expense and believes that the
Department should adhere to this
practice.

Department’s Position

Maintaining our approach is
reasonable and we have not altered our
practice of using a company’s short-term
borrowing rate to calculate imputed
credit expense. The Department’s
position is buttressed by the fact that
“TMCC'’s issuance of short-term
commercial paper contributes to the
pool of funds used to finance all
transactions, regardless of credit term”
and that “there are [very few] occasions
in which reported credit terms exceed
one year.” See Toyota’s Submission,
March 6, 1996, at 8-9. Therefore, we
have not adjusted Toyota’s reported
credit expenses by using a long-term
interest rate as petitioners propose.

Comment 6

Petitioners maintain that it is the
Department’s consistent practice to use
the date of the final results as the date
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of payment for U.S. sales where there is
no reported date of payment (citing
Certain Stainless Steel Wire Rods from
France; Final Results of Antidumping
Duty Administrative Review (September
3, 1996)). Petitioners suggest that,
whenever Toyota has reported a
payment date of May 31, 1995, the
Department should instead use the date
of the final results to calculate Toyota’s
credit expense.

Toyota explains that, for certain U.S.
sales for which it had not yet received
payment by the time it was preparing its
questionnaire for filing on August 21,
1995, it reported a payment date of May
31, 1995, which was the date Toyota
was using as the closing date for the
data to include in the questionnaire
response. Toyota asserts that the
relevant transactions consist of sales
with extended payment terms that
include credit revenue. Toyota argues
that, if the Department changes the
reported date of payment to the date of
the final results to recalculate the credit
expense, the Department would
likewise have to revise the calculation
of credit revenue. Toyota contends that,
because credit revenue is not calculated
but is based on actual payments
received, Toyota would have to submit
these amounts to the Department.
Toyota states that, although it has no
objection in principle to revising both
credit expense and revenue (given that
Toyota would gain more in credit
revenue than it loses in credit expense),
due to the complications of resubmitting
new information at this late stage of
review, the company requests that the
Department maintain the current
“default”” payment date.

Department’s Position

Use of the date of the final results to
calculate credit expense and credit
revenue for those sales for which
payment has not yet been received is
not appropriate because there is no
evidence to suggest that this data will
provide greater accuracy in the
calculation of either credit expense or
credit revenue. Due to the nature of the
credit expense and credit revenue at
issue, it is not possible to derive exact
expense and revenue amounts for
certain transactions within the time
permitted for responding to our
information requests. In addition,
because Toyota calculated its credit
expense and credit revenue using the
same period, any adjustment to one will
require a corresponding adjustment to
the other. Accordingly, we have not
adopted petitioners’ proposal for the
final results.

Comment 7

Petitioners claim that Toyota never
stated for the record that all of its U.S.
technical-services expenses were
actually indirect in nature. Petitioners
claim that Toyota reported the expenses
as indirect expenses because Toyota was
unable to segregate them from other
expenses and petitioners argue that
Toyota cannot be allowed to benefit
from its alleged inability to isolate these
expenses. Petitioners assert that Toyota
bears the burden of demonstrating that
these expenses are indirect pursuant to
19 CFR 353.54 and argue that the
Department should treat the expenses as
direct selling expenses.

Toyota disputes petitioners’ assertion
that it classified technical-service
expenses as “‘indirect’” because the
expenses could not be separately
quantified. Toyota asserts that the
record is clear that these expenses are
all fixed and do not relate to specific
sales.

Department’s Position

In Toyota’s initial questionnaire
response, the company reported that its
“[tlechnical services in the United
States were allocated and included in
selling expenses.” Toyota also
explained that “[t]hese are not recorded
separately in TMS’s records, and,
therefore, cannot be isolated.” August
21, 1995 Questionnaire Response at
VI11-43. Furthermore, responding to a
comment made by petitioners earlier in
this review, Toyota stated that ““these
expenses are indirectly related to the
sales under review, both in the United
States and Japan.” Toyota Submission,
February 8, 1996 at 6. Based on the
record of this review, we find no reason
to dispute Toyota’s characterization of
its reported technical-service expenses
as indirect. The fact that Toyota is
unable to break out a particular expense
does not suggest that this
characterization is inaccurate.
Accordingly, we have maintained our
treatment of these expenses as indirect
selling expenses in the final results.

Comment 8

Petitioners maintain that the
Department’s treatment of Toyota’s U.S.
servicing commissions as indirect
selling expenses is not consistent with
the statute or with the Department’s
practice in the 1987—-89 administrative
review. Petitioners contend that these
expenses are in fact value-added
expenses. Petitioners state that section
772 of the Act provides that the
Department will derive the ESP by
reducing the USP by the cost of any
further manufacture or assembly, but

that section 772 does not provide that
U.S. value-added expenses be included
in the pool of U.S. indirect selling
expenses which, in turn, establishes the
limit of the ESP offset. Petitioners claim
further that, in the 1987—89 review, the
Department included Toyota’s
servicing-commission payments in U.S.
value-added costs. Petitioners note that,
in that review, the Department
determined that Toyota’s servicing
*‘commissions’ were payments to a
third party, the dealer, and considered
them as a cost of further manufacturing
because the expenses involved
preparing, servicing, and delivering a
forklift truck to the customer, all of
which, petitioners contend, are
operations that add value to the forklift.
Petitioners further note that, in the
1994-95 preliminary results of review,
the Department deducted further-
manufacturing costs to determine CEP
for sales that involved installation of
accessories by an affiliate of TMC.
Toyota responds that these
commissions are different from a direct
payment to subcontracted value-added
activities. Toyota asserts that the law
and regulations describe how
commissions are to be treated and that
commissions are always paid to third
parties to compensate for some service
or activity. Toyota argues that the fact
that some of these activities may involve
certain servicing obligations does not
render them value-added expenses.

Department’s Position

Petitioners inappropriately cite the
record of the 1994—-95 administrative
review of this order to establish the
nature of these commissions and for
other purposes. Based on the record of
the 1993-94 period we do not consider
these payments to be for specific
further-manufacturing activity. Based on
Toyota’s description of the purpose of
these payments, while they may
potentially involve such activity or
obligations, they are more akin to
payments that we normally treat as
commissions. In its sales questionnaire
response Toyota stated that these
*‘commissions are paid to unrelated
authorized forklift dealers for National
Account transactions in their territories
* * * 7 August 21, 1995 Questionnaire
Response at VI1-40. Toyota’s
description of these payments does not
indicate that they are for further-
manufacturing activities but rather are
primarily intended to compensate
dealers for servicing obligations they
may be called upon to provide with
regard to sales to National Accounts.

While we may have characterized
these payments as further-
manufacturing expenses in a prior
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review, based on the record of this
review, we believe these payments are
more appropriately categorized as
commissions. We have previously
considered similar payments for
servicing obligations to be commissions.
In TRBs at 57638, respondent
“explained in its response that, as a
means of compensating [its U.S.
affiliate] for expenses it incurred with
respect to services it provided for
certain of [respondent’s] purchase price
sales, [respondent] made ‘commission’
payments to [its U.S. affiliate].” While
the “commission’ concerned payments
to a related party on purchase price
sales that were ultimately determined
not to have been at arm’s length, the
case stands for the proposition that the
Department will consider such
payments to be commissions.

There is nothing on the record, and
petitioners cite to nothing, to support
the position that these commissions
were related directly to specific further-
manufacturing activities. Therefore, for
purposes of the final results, we have
maintained our treatment of Toyota’s
servicing commissions as
‘‘commissions.”

Comment 9

Petitioners note that, in its
supplemental questionnaire response,
Toyota informed the Department that it
miscalculated inland freight and
proposed an alternate methodology to
calculate the freight cost on the basis of
units shipped rather than on the basis
of weight. Petitioners assert that such a
methodology is improper because it
understates the amount of inland-freight
expense for heavier trucks. Petitioners
propose an alternate methodology using
the total weight of individual trucks and
the freight factor Toyota provided in its
January 16, 1996 Supplemental
Questionnaire Response at Supp. 39-40.

Toyota responds that its original yen/
kg inland freight factor is incorrect and
that any use of the factor would be
incorrect. Toyota states that, contrary to
its initial belief, there is no way to
calculate a yen/kg inland freight factor
because its records only permit the
calculation of a per-unit amount for
inland freight based on the total units
shipped and the total payments made.
Toyota asserts that this is an accurate
way of allocating the expense because
Toyota is charged by the truckload
regardless of the number of trucks
shipped.

Department’s Position

Petitioners’ proposed methodology
would be based on a freight factor that
we determined was flawed. Toyota
apprised the Department of this error in

its supplemental questionnaire response
and calculated a per-unit expense by
taking the total expense for the POR and
allocating it over the total units it
shipped.

This methodology is the most feasible
manner in which Toyota can report this
expense based on its records, which
only permit the calculation of per-unit
amounts using the total units shipped
and total payments made. Further, we
consider this to be an accurate and
reasonable method of allocating the
expense, given that Toyota is charged by
the truckload, not by weight.
Accordingly, we have accepted Toyota’s
methodology for the final results.

Comment 10

Petitioners maintain that the
Department should use Toyota’s revised
data on the home market truck-
replacement incentive for the final
results.

Toyota agrees with petitioners that the
Department should use the revised data
for the final results.

Department’s Position

We have incorporated Toyota’s
revised truck-replacement incentive
data into the final margin analysis.

Comment 11

Petitioners state that the Department
has provided no justification for a
departure from its standard practice for
determining whether transactions with
affiliated parties are at arm’s length
based on its 99.5 percent test.
Petitioners claim that they performed an
affiliated-party test and, given that the
evidence of record indicates that
Toyota’s prices to its affiliated dealers
are not at arm’s length, the Department
must require Toyota to submit complete
home market sales data.

Petitioners note that the Department
confirmed at verification in the 1994-95
review that TMC’s price list makes no
distinction between prices charged to
affiliated and unaffiliated dealers, but
they argue that price lists alone cannot
determine where sales are at because
certain affiliated dealers might receive
higher rebates, better payment terms, or
any other number of benefits that result
in a lower net price than that which
unaffiliated dealers pay.

Toyota responds that the Department
should not require Toyota to submit
sales information on sales by affiliated
dealers to unrelated end-users because
all of its sales are at arm’s length. Toyota
adds that petitioners’ own analysis
demonstrates that sales to affiliated
dealers are at arm’s length, since this
analysis reveals that affiliated dealers
paid prices slightly above and slightly

below the average price to unaffiliated
dealers. Toyota states that this very
narrow range of deviation from the
average does not suggest that prices to
affiliated dealers are not at arm’s length
and adds that the small deviation is
created solely by a deficiency in
petitioners’ method of analysis, whereby
petitioners adjusted the prices by the
costs of the attachments and options.
Toyota provides three examples
indicating that differences in prices are
attributable to differences in the number
of options/attachments, credits for
removal of certain equipment, and
differences in the types of attachments.
Toyota states that petitioners wrongly
tried to compensate for the different
attachments through cost adjustments
and that petitioners should have used
the prices for the attachments which the
Department verified, prices which were
identical to affiliated and unaffiliated
dealers. Toyota states that the
Department has recognized in each of its
prior reviews that Toyota’s sales are all
at arm’s length and neither Toyota’s
business practices nor the law have
changed such that there is no basis for
the Department to alter its analysis for
this review.

Department’s Position

During the period of review, Toyota’s
sales prices to affiliated and unaffiliated
dealers in the home market, for the basic
truck and parts, were based on
published price lists. See Toyota’s
August 21, 1995 Section VI Response, at
VI-9. This is the same situation that
prevailed during the 1994-95 period of
review. Petitioners refer to our
verification report in the 1994-95
review wherein we noted that there was
no deviation from the price lists for
sales to affiliated or unaffiliated dealers
for either the basic truck or parts.
Similarly, the information submitted in
this review indicates that Toyota sold to
both affiliated and unaffiliated dealers
in the home market exclusively from its
published price lists.

In addition, while petitioners claim
that the arm’s-length test they
conducted appears to indicate that
Toyota’s sales to affiliated dealers fail
our 99.5-percent arm’s-length test, we
note that, due to the unique nature of
this product, where differences between
products beyond the basic truck
(options, attachments, etc.) can be
significant and where these differences
are not always individually
distinguished in the submitted data, an
arm’s-length test is not always feasible.
Petitioners’ methodology in their arm’s-
length test for calculating average
variances for options does not
adequately account for all such
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differences. Therefore, based on the fact
that both affiliated and unaffiliated
dealers purchased trucks and parts
based on the same price lists, we have
determined that Toyota’s sales to
affiliated dealers in the home market
form a proper basis for consideration
and the calculation of foreign market
value (FMV).

Comment 12

Petitioners claim that, for those
comparison matches involving different
levels of trade, the Department must
make a level-of-trade adjustment. For
U.S. sales, petitioners identify three
levels of trade: (1) sales from TMS to
unrelated dealers who then sold to end-
users, (2) sales from TMS to National
Accounts, and (3) sales from Toyota Lift
of Los Angeles (TLA) to end users. In
the home market, petitioners identify
one level: sales from TMC to related and
unrelated dealers who then sold to end-
users. Petitioners assert that the law
requires that, if sales comparisons
cannot be made at the same level of
trade, the Department will make
appropriate adjustments for differences
affecting price comparability (citing 19
CFR 353.58 and, inter alia, Certain Cut-
to-Length Carbon Steel Plate from
Finland; Final Results of Antidumping
Duty Administrative Review, 61 FR
2792, 2796 (January 29, 1996)).
Petitioners state that the Department’s
practice is to examine whether sales are
made at the same position in the chain
of distribution and to examine the
distinct functions and selling services in
each market to ensure that it is
comparing sales at the same level.
Petitioners maintain that differences in
the class of customer in the U.S. and
home markets indicate that sales are
made at different levels of trade and that
the financing arrangements provided in
the United States create an important
distinction between the functions
performed in the home market.
Petitioners note that price differentials
between the United States and the home
market can be directly attributable to
income received for special financing
arrangements provided on certain U.S.
sales. Petitioners argue that Toyota
should be required to report home
market sales by its related dealers to
end-users, which could then be
compared to U.S. sales to end-users at
the same level of trade. Otherwise,
petitioners argue, the Department must
make a level-of-trade adjustment.
Petitioners suggest that the most
practical method with respect to the
U.S. financing arrangements is to make
an upward adjustment to home market
price for the interest income earned on
sales in the United States.

Toyota responds that its home market
sales to related and unrelated dealers
are made at arm’s length and, further,
there is no reason to examine its retail
sales nor to make a level-of-trade
adjustment. Toyota asserts that it is not
relevant that Toyota makes sales
through TLA and to National Account
Customers for several reasons. First,
Toyota states, if all of its home market
sales are arm’s length, there is no need
for or use served by downstream sales.
Second, Toyota contends, the level of
trade of sales by TLA and by TMS to
National Accounts, after all mandatory
adjustments have been made for U.S.
selling expenses, is at a minimally
advanced level of trade and, therefore,
under no circumstances should such
adjusted sales be compared to retail
sales (end-user) in Japan. Third, Toyota
argues, the adjustments to USP and
FMYV eliminate any need to make an
adjustment given that the differences in
financing arrangements are differences
in circumstances of sale that relate to
extending credit and do not result from
differences in levels of trade. Toyota
notes that, while it offers credit options
to U.S. customers other than dealers,
such options represent differences in
how Toyota chooses to extend credit in
the U.S. market and not differences in
the level of trade. Toyota concludes that
the adjustments the Department makes
to U.S. and home market prices to take
into account imputed credit expenses
and revenue fully compensate for these
differences in circumstances of sales
and that once made, making a further
level-of-trade adjustment would be
inappropriate.

Department’s Position

We have not made an upward level-
of-trade (LOT) adjustment to FMV, as
recommended by petitioners. Further,
we have determined that Toyota’s home
market sales constitute a single level of
trade involving sales to both related and
unrelated customers (see, generally,
Comment 11 regarding the arm’s length
nature of home market sales to related
parties). Although petitioner contends
that financing activities are a
determinative factor in identifying
differences in LOT, the financing
activities of an entity involved in the
production and/or sale of subject
merchandise is not a function which in
and of itself determines whether
differences in levels of trade exist. In
order to determine whether there exist
differences in LOT, there must be record
evidence demonstrating such
differences.

Petitioners have not provided
evidence that differences in LOT exist
between the U.S. and home markets.

Instead, petitioners have merely made
allegations that differences in LOT exist
which can be attributed to financing
arrangements. However, prior to the
amended Tariff Act of 1930, which
became effective January 1, 1995, our
policy was to determine, based on the
reported functions, whether the
respondent sells to “distinct,
discernable levels of trade.” See Policy
Bulletin 92.1, July 29, 1992, at 2. In
accordance with our policy, for the
purpose of this review, we do not find
that Toyota sells to distinct, discernible
levels of trade based on discernible
functions. Moreover, while petitioners
claim that there are three levels of trade
in the United States, they did not show
that there was a correlation between
price and selling expenses on one hand
and the alleged levels of trade on the
other, although they had access to the
same information as the Department.
Accordingly, we have accepted the
respondent’s reporting for purposes of
level of trade and have compared U.S.
sales to foreign market value without
any adjustment for alleged differences
in level of trade.

Comment 13

Petitioners argue that the
Department’s verification report for the
1994-95 review period and Toyota’s
supplemental questionnaire response in
this review indicate that Toyota
misreported the date of sale for home
market sales. Petitioners note that
Toyota explained in its supplemental
guestionnaire response that a dealer
may modify an order by changing the
configuration of the truck between 10
and 15 percent of the time but that the
Department determined at verification
in the 1994-95 review the frequency
instead ranged from 4.3 to 7.5 percent.
Petitioners assert that the low frequency
of changes fails to justify Toyota’s
decision to base date of sale on date of
shipment when the majority of sales are
established on the order date; further,
petitioners contend, the changes to
certain attachments do not alter the
essential terms of sale between Toyota
and its customer. Petitioners state that it
is likely there would be a set price for
the particular attachments or changes in
configuration of the truck and, although
a purchaser may request different
attachments, the basic truck and
negotiated price would not be altered
after the order is placed. Therefore,
petitioners argue that Toyota should
have used the order date for matching
purposes.

Toyota responds that the date the
basic terms of the contract are agreed to
is the date of shipment, which is
generally on or about the date of
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invoice. Toyota notes that, under the
Department’s proposed regulations, the
invoice date is considered the date of
sale. Toyota contends that customers
can request modifications in payment
terms, configuration, and price up to the
date of shipment (citing Toyota’s
Supplemental Questionnaire Response
January 16, 1996 at Supp. 10-11).
Toyota states further that the date of
order is not a date of sale in Toyota’s
records, is not significant enough to
record on a systematic basis and, even
where recorded, the order may or may
not describe the merchandise actually
shipped. Therefore, Toyota notes, the
order date is not a date that permits the
verification of total sales quantities.
Toyota further notes that this is not a
case in which the date of sale is
substantively significant to the final
results, given that Toyota’s sales are
relatively even over the period and there
are no factors such as hyperinflation
that would cause the date of sale to
affect the analysis. Consequently,
Toyota maintains, a different date of
sale would shift the universe of reported
sales slightly and not change the
outcome, particularly since the
Department plans to assess duties on all
trucks entered during the POR.

Department’s Position

The date of shipment is the
appropriate date of sale for home market
sales in this case for the following
reasons. First, the reported date of sale,
which is based on shipment date,
closely corresponds to invoice date in
this case and is in accord with our
current practice and with the date-of-
sale methodology in our proposed
regulations, where invoice date is
considered the appropriate date of sale.
Second, the potential for configurations
and prices to change for the reported
sales supports a sale date based on the
shipment date. Information on the
record indicates that these basic sales
terms can, and in fact do, change up to
the date of shipment.

Third, the record indicates that
Toyota records the date of shipment as
the date of sale for financial reporting
and internal purposes and it records the
sales transaction as complete upon
shipment (e.g., payment is due from a
dealer based on this date—see, e.g., the
August 21, 1995 Questionnaire
Response at VI-6 Terms of Payment).

Therefore, we have not changed our
treatment of Toyota’s reported date of
sale for the final results.

Comment 14

Petitioners argue that the Department
failed to include Toyota’s reported
inventory-carrying expense in the

calculation of U.S. indirect expenses
and, therefore, the Department failed to
deduct the expense from USP. Citing
section 772(d) of the Act, petitioners
maintain that the Department is
obligated to reduce reported USPs for
inventory-carrying expenses incurred
for sales in the United States and that
exclusion of the expense constitutes a
clerical error that the Department
should correct for the final results.
Toyota responds that the Department
properly categorized its inventory-
carrying costs as general export
expenses attributable to the sales to the
affiliated purchaser which should not be
deducted from ESP. Toyota contends
that, if the Department deducts these
costs from USP for the final margin
analysis, then it must include these
expenses in the ESP-offset cap and make
a corresponding adjustment to FMV for
home market inventory-carrying costs.

Department’s Position

In accordance with section 772(e)(2)
of the Act, we adjust ESP downward for
“* * * expenses generally incurred by
or for the account of the exporter in the
United States in selling identical or
substantially identical merchandise
* * * These expenses include
inventory-carrying costs incurred in
connection with exports of the subject
merchandise to the United States. We
have therefore made a deduction for
such costs from Toyota’s reported U.S.
prices. We also agree with Toyota that
we must include the expense in the
ESP-offset cap and have done so for the
final results.

Comment 15

Petitioners claim that the Department
uniformly reduced Toyota’s home
market sales prices by reported inland-
freight expenses, which is inappropriate
because Toyota’s reported home market
prices were exclusive of inland freight
for certain sales. Petitioners assert that
deducting these amounts resulted in an
understatement of FMV for those sales
for which the price did not include
delivery.

Toyota responds that it reported
inland-freight amounts only where the
prices were inclusive of inland freight
(citing Toyota’s Questionnaire Response
at VI-13). Toyota asserts that the
Department’s Preliminary Results
accomplish exactly what petitioners
claim is proper.

Department’s Position

Toyota’s reported home market gross
unit price “includes inland freight only
where the sales term is c.&f.”” August 21,
1995 Questionnaire Response, Section
VI at VI-10. In accordance with the

petitioners’ suggestion, we have ensured
that our calculations reflect the
information Toyota provided in its
response concerning this expense.

Comment 16

Petitioners contend that, because the
Department reset the quantity of sales
for each sales transaction in Toyota’s
U.S. sales database equivalent to one,
Toyota’s total U.S. sales quantity was
understated. Petitioners argue that the
Department should modify the
computer language in the margin
calculation program to reflect any
reported sales transactions which
reported a quantity greater than one.

Toyota responds that it is clear from
the unique model number/serial number
combination, unique invoice number
and other reported information for the
transaction that the only sale in
question consists of one forklift truck.

Department’s Position

While the quantity field mistakenly
indicates a quantity of greater than one
for the transaction, the associated data
(i.e., serial number) indicate the sale of
one forklift truck. Therefore, we have
not made the change petitioners
recommend.

Comment 17

Petitioners assert that the Department
should change certain computer
programming language with respect to
Toyota’s movement expenses and U.S.
indirect selling expenses for errors
associated with brokerage expenses,
home market inland freight and
Toyota’s reported indirect expenses
incurred by TMCC.

Toyota responds that the Department
should correct any programming errors
consistent with Toyota’s positions in its
case and rebuttal briefs.

Department’s Position

We have corrected the following
errors for the final results. We have
included brokerage in Toyota’s U.S.
movement expenses, corrected the
duplication of the inventory-carrying-
cost variable from the relevant
composite variable (see also Comment
14 above) and excluded the inland
insurance from the calculation of net
price. With regard to Toyota’s indirect
expenses incurred by TMCC, we have
reclassified the expenses as indirect (see
our response to Toyota Comment 5
above) and recognize that they are not
properly categorized as credit revenue.

Final Results of Review

After consideration of the comments
received, we determine that the
following weighted-average margins
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exist for the period June 1, 1993,
through May 31, 1994:

Margin
(percent)

Manufacturer/exporter

31.58
17.36
14.48

(*) No shipments or sales subject to this re-
view. Rate is from the last relevant segment of
the proceeding in which the firm had ship-
ments/sales.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. We will calculate importer-
specific ad valorem duty-assessment
rates for the merchandise based on the
ratio of the total amount of antidumping
duties calculated for the examined sales
made during the POR to the total
customs value of the sales used to
calculate those duties as adjusted by the
non-subject trucks (see our response to
Toyota’s comment 6). This rate will be
assessed uniformly on all entries of that
particular importer made during the
POR. (This is equivalent to dividing the
total amount of antidumping duties,
which are calculated by taking the
difference between foreign market value
and United States price, by the total
United States price value of the sales
compared and adjusting the result by
the average difference between United
States price and customs value for all
merchandise examined during the POR.)
While the Department is aware that the
entered value of sales during the POR is
not necessarily equal to the entered
value of entries during the POR, use of
entered value of sales as the basis of the
assessment rate permits the Department
to collect a reasonable approximation of
the antidumping duties which would
have been determined if the Department
had reviewed those sales of
merchandise actually entered during the
POR. The Department will issue
appropriate appraisement instructions
directly to the Customs Service upon
completion of this review.

Furthermore, the deposit
requirements made effective by the final
results of the 199495 administrative
review of this order shall continue to be
effective upon publication of this notice
of final results of administrative review
for all shipments of forklift trucks
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication, as provided by section
751(a)(1) of the Act (see Certain
Internal-Combustion Industrial Forklift
Trucks From Japan; Final Results of
Antidumping Duty Administrative
Review, 62 FR 5592 (February 6, 1997).
Those deposit requirements shall

remain in effect until publication of the
final results of the next administrative
review.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This notice also serves as the only
reminder to parties subject to
administrative protective orders (APO)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 353.34(d)(1).
Timely written notification of the
return/destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply is
a violation of the APO.

This administrative review and this
notice are in accordance with section
751(a)(1) of the Act (19 U.S.C.
1675(a)(1)) and 19 CFR 353.22 (1996).

Dated: June 19, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-16681 Filed 6-24-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Kin-Tek Laboratories, Inc., Patent
Licenses

AGENCY: National Institute of Standards
and Technology Commerce.

ACTION: Notice of prospective grant of
Exclusive Patent License.

SUMMARY: This is a notice in accordance
with 35 USC 209(c)(1) and 37 CFR
404.7(a)(1)(i) that the National Institute
of Standards and Technology (“NIST"),
U.S. Department of Commerce, is
contemplating the grant of a field of use
exclusive license in the United States to
practice the invention embodied in U.S.
Patent Application Serial Number 08/
686,462, titled, “‘Sample Storage Devices
And Methods” to Kin-Tek Laboratories,
Inc., having a place of business in
LaMarque, Texas.

FOR FURTHER INFORMATION CONTACT:
Bruce E. Mattson, National Institute of
Standards and Technology, Industrial

Partnerships Program, Building 820,
Room 213, Gaithersburg, MD 20899.
SUPPLEMENTARY INFORMATION: The
prospective exclusive license will be
royalty-bearing and will comply with
the terms and conditions of 35 U.S.C.
209 and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within sixty days from the date of this
published Notice, NIST receives written
evidence and argument which establish
that the grant of the license would not
be consistent with the requirements of
35 U.S.C. 209 and 37 CFR 404.7.

U.S. Patent Application Serial
Number 08/686,462 is a permeation
tube sealed internally in a commercially
available automatic sampler vial which
provides a simple and convenient
method of preparing, using, and storing
long-term samples such as retention
index standards. The approach is
especially suited to the handling of
volatile organic compounds (VOCs). A
sample can be dispensed at very low
concentration, even at infinite dilution.

NIST may enter into a Cooperative
Research and Development Agreement
(““CRADA”) to perform further research
on the invention for purposes of
commercialization. The CRADA may be
conducted by NIST without any
additional charge to any party that
licenses the patent. NIST may grant the
licensee an option to negotiate for
royalty-free exclusive licenses to any
jointly owned inventions which arise
from the CRADA as well as an option to
negotiate for exclusive royalty-bearing
licenses for NIST employee inventions
which arise from the CRADA.

The availability of the invention for
licensing was published in the Federal
Register, Vol. 62, No. 54 (March 20,
1997). A copy of the patent application
may be obtained from NIST at the
foregoing address.

Dated: June 18, 1997.

Elaine Bunten-Mines,

Director, Program Office.

[FR Doc. 97-16577 Filed 6-24-97; 8:45 am]
BILLING CODE 3510-13-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 0618978B]

Marine Mammals; Scientific Research
Permit No. 849-1341

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permit.




Federal Register / Vol. 62, No. 122 / Wednesday, June 25, 1997 / Notices

34229

SUMMARY: Notice is hereby given that
Oklahoma Museum of Natural History,
The University of Oklahoma, 111 E.
Chesapeake Street, Norman, Oklahoma
73019 (Principal Investigator: Dr.
Michael A. Mares; Co-investigators: Ms.
Holly Edwards and Dr. Gary D. Schnell)
has been issued a permit to import
marine mammal specimens for scientific
purposes.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13130, Silver Spring,
MD 20910 (301/713-2289); and

Director, Northeast Region, NMFS,
One Blackburn Drive, Gloucester, MA
01930-2298 (508/281-9250).
SUPPLEMENTARY INFORMATION: On April
7, 1997, notice was published in the
Federal Register (62 FR 16562) that a
request for a scientific research permit
to import two skeleton remains of a
South American dolphin (Sotalia
fluviatilis) from Nicaragua had been
submitted by the above-named
organization. The requested permit has
been issued under the authority of the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.) and
the Regulations Governing the Taking
and Importing of Marine Mammals (50
CFR part 216).

Dated: June 19, 1997.
Ann D. Terbush,
Chief, Permits and Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 97-16618 Filed 6-24-97; 8:45 am]
BILLING CODE 3510-22-F

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Wool, Man-Made Fiber, Silk
Blend and Other Vegetable Fiber
Textiles and Textile Products
Produced or Manufactured in
Indonesia

June 20, 1997.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs adjusting
limits.

EFFECTIVE DATE: June 26, 1997.

FOR FURTHER INFORMATION CONTACT:
Janet Heinzen, International Trade
Specialist, Office of Textiles and

Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854); Uruguay Round Agreements
Act.

The current limits for certain
categories are being adjusted, variously,
for carryover, carryforward used and
swing.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 61 FR 66263,
published on December 17, 1996). Also
see 61 FR 64505, published on
December 5, 1996.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all
of the provisions of the Uruguay Round
Agreements Act and the Uruguay Round
Agreement on Textiles and Clothing, but
are designed to assist only in the
implementation of certain of their
provisions.

Troy H. Cribb,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

June 20, 1997.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on November 29, 1996, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in Indonesia and
exported during the twelve-month period
which began on January 1, 1997 and extends
through December 31, 1997.

Effective on June 26, 1997, you are directed
to adjust the limits for the following
categories, as provided for under the Uruguay
Round Agreements Act and the Uruguay
Round Agreement on Textiles and Clothing:

Adjusted twelve-month

Category limit 1

Levels in Group |
200 .o,

740,281 kilograms.

Adjusted twelve-month

Category limit 1

219 9,392,845 square me-
ters.

225 6,673,333 square me-
ters.

300/301 ...cccvveennne 3,674,008 kilograms.

313 16,230,347 square
meters.

314 56,082,443 square
meters.

315 26,446,169 square
meters.

317/617/326 ............. 24,191,961 square
meters of which not
more than 3,915,378
square meters shall
be in Category 326.

331/631 1,997,346 dozen pairs.

334/335 ... 233,027 dozen.

336/636 ... 596,981 dozen.

338/339 ... 1,099,917 dozen.

340/640 ... 1,536,522 dozen.

341 .......... 937,513 dozen.

342/642 366,881 dozen.

345 e 431,239 dozen.

347/348 ... 1,563,517 dozen.

350/650 ... 160,802 dozen.

351/651 ............. 461,948 dozen.

359-C/659-C 2
359-S/659-S 3

443

619/620 .......cocvvnnnen.

625/626/627/628/
629-08.

634/635

638/639 ...

644
645/646 ...
647/648 ...
847

1,286,849 kilograms.

1,482,962 kilograms.

1,319,831 numbers.

1,294,117 numbers.

881,118 kilograms.

13,144 dozen.

93,310 numbers.

58,572 dozen.

18,383 dozen.

22,981 dozen.

675,116 kilograms.

4,280,000 square me-
ters.

23,136,219 square
meters.

5,181,851 square me-
ters.

8,582,940 square me-
ters.

23,780,224 square
meters.

284,276 dozen.

1,486,705 dozen.

2,321,574 dozen.

329,959 numbers.

461,941 numbers.

780,440 dozen.

3,378,896 dozen.

408,513 dozen.
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Adjusted twelve-month

Category limit 1

Group Il

201, 218, 220, 222—
224, 226, 227,
229, 237, 239,
330, 332, 333,
349, 352-354,
359-0°9, 362, 363,
369-0 19, 400,
410, 414, 431,
432, 434, 435,
436, 438, 439,
440, 442, 444,
459, 464, 465,
469, 603, 604—
011, 606, 607,
621, 622, 624,
630, 632, 633,
649, 652—654,
659-012, 665,
666, 669-0 13,
670-014, 831-
836, 838, 839,
840, 842-846,
850-852, 858 and
859, as a group.

Subgroup in Group Il

400, 410, 414, 431,
432, 434, 435,
436, 438, 439,
440, 442, 444,
459, 464, 465 and
469, as a group.

In Group Il subgroup

435

96,962,994 square
meters equivalent.

3,294,114 square me-
ters equivalent.

51,708 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 1996.

2Category 359-C: only HTS numbers
6103.42.2025, 6103.49.8034, 6104.62.1020,
6104.69.8010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, 6204.62.2010,
6211.32.0010, 6211.32.0025 and
6211.42.0010; Category 659-C: only HTS
numbers 6103.23.0055, 6103.43.2020,
6103.43.2025, 6103.49.2000, 6103.49.8038,
6104.63.1020, 6104.63.1030, 6104.69.1000,
6104.69.8014, 6114.30.3044, 6114.30.3054,
6203.43.2010, 6203.43.2090, 6203.49.1010,
6203.49.1090, 6204.63.1510, 6204.69.1010,
6210.10.9010, 6211.33.0010, 6211.33.0017
and 6211.43.0010.

3Category 359-S: only HTS numbers
6112.39.0010, 6112.49.0010, 6211.11.8010,
6211.11.8020, 6211.12.8010 and
6211.12.8020; Category 659-S: only HTS
numbers 6112.31.0010, 6112.31.0020,
6112.41.0010, 6112.41.0020, 6112.41.0030,
6112.41.0040, 6211.11.1010, 6211.11.1020,
6211.12.1010 and 6211.12.1020.

4Category 369-S: only HTS number
6307.10.2005.
5Category 604-A: only HTS number

5509.32.0000.

6 Category 611-0: all HTS numbers except
5516.14.0005, 5516.14.0025 and
5516.14.0085.

7 Category 618-0: all HTS numbers except
5408.24.9010 and 5408.24.9040.

8 Category 625/626/627/628; Category 629—
O: all HTS numbers except 5408.34.9085 and
5516.24.0085.

9 Category 359-0: all HTS numbers except
6103.42.2025, 6103.49.8034, 6104.62.1020,
6104.69.8010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, 6204.62.2010,
6211.32.0010, 6211.32.0025 and
6211.42.0010 (Category 359-C);
6112.39.0010, 6112.49.0010, 6211.11.8010,
6211.11.8020, 6211.12.8010 and
6211.12.8020 (Category 359-S).

10 Category 369-0: all HTS numbers except
6307.10.2005 (Category 369-S).

11 Category 604-0: all HTS numbers except
5509.32.0000 (Category 604—A).

12 Category 659-0: all HTS numbers except
6103.23.0055, 6103.43.2020, 6103.43.2025,
6103.49.2000, 6103.49.8038, 6104.63.1020,
6104.63.1030, 6104.69.1000, 6104.69.8014,
6114.30.3044, 6114.30.3054, 6203.43.2010,
6203.43.2090, 6203.49.1010, 6203.49.1090,
6204.63.1510, 6204.69.1010, 6210.10.9010,
6211.33.0010, 6211.33.0017, 6211.43.0010
(Category 659-C); 6112.31.0010,
6112.31.0020, 6112.41.0010, 6112.41.0020,
6112.41.0030, 6112.41.0040, 6211.11.1010,
6211.11.1020, 6211.12.1010 and
6211.12.1020 (Category 659-S).

13 Category 669-0: all HTS numbers except
6305.32.0010, 6305.32.0020, 6305.33.0010,
6305.33.0020 and 6305.39.0000 (Category
669-P).

14 Category 670-0: all HTS numbers except
4202.12.8030, 4202.12.8070, 4202.92.3020,
4202.92.3030 and 4202.92.9025 (Category
670-L).

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 97-16679 Filed 6—24-97; 8:45 am]
BILLING CODE 3510-DR-F

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Department of Defense, Under
Secretary of Defense (Acquisition &
Technology) Deputy Under Secretary of
Defense (Logistics/Electronic Commerce
Integration Organization).

ACTION: Notice.

In compliance with Section 3506(c)
(2) (A) of the Paperwork Reduction Act
of 1995, the Deputy Under Secretary of
Defense (Logistics/Electronic Commerce
Integration Organization) announces the
proposed public information collection
in order to implement the Central
Contractor Registration, an interactive
World Wide Web application, and seeks
public comment on the provisions
thereof. Comments are invited on (a)
whether the proposed collection of
information is necessary for the proper
performance of the function of the
agency, including whether the

information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed
information collection; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology.

DATES: Consideration will be given to all
comments received by August 25, 1997.
ADDRESSES: Written com